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Court of Appeals of the District of Columbia 

No. 5607. 

Harry Wardman and Thomas P. Bones, 

vs. 

Walter S. Hutchins. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 80048. 

Walter S. Hutchins, Plaintiff, 

vs. 

Harry Wardman, Thomas P. Bones, and Jam^s D. Hobbs, 

Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, t^e following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Declaration. 

Filed July 21, 1931. j 

In the Supreme Court of the District of Cjolumbia. 

At Law. 

No. 80048. I 

Walter S. Hutchins, New Canaan, Connecticut, Plaintiff, 

vs. 

Harry Wardman, 1025 15th St. N. W.; Thomas P. Bones, 
Shoreham Hotel; James D. Hobbs, New York City, N. Y., 
Defendants. 

The plaintiff Walter S. Hutchins sues the defendants 
Harry Wardman, Thomas P. Bones, and Jamep D. Hobbs, 

i 

1—5607a 


Appellants, 




o 
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jointly and severally, for that heretofore, on, to wit: June 
12, 1927, at the City of Washington, District of Columbia* 
the defendants and each of them by their genuine respec¬ 
tive signatures, for value received by defendants, duly 
executed and delivered to the aforesaid Walter S. Hutch¬ 
ins, who is the plaintiff herein, their, the defendants’ cer¬ 
tain joint and several promissory note, in writing, which 
said promissory note is Numbered 4 of a certain series of 
19 joint and several promissory notes of the said defend¬ 
ants, each bearing date, to wit: June 12, 1927, which series 
of notes are hereinafter referred to, which said Note Num¬ 
bered 4, herein sued on, is dated Washington, D. C., June 
12, 1927, and by the terms of the said Note Numbered 4 
the defendants jointly and severally promised to pay, on 
or before June 12, 1931, to the order of the said Walter S. 
Hutchins, who is the plaintiff herein, Twelve Thousand, 
Five hundred Dollars, ($12,500.00), for value received, 
with interest at six per centum per annum until paid, 
payable semi-annually and at maturity, and it is also set 
forth in said note Numbered 4 that each instalment 
2 of interest thereon shall bear interest after ma¬ 
turity if not then paid, at the rate aforesaid, and 
upon the delivery of said Note Numbered 4 to the plain¬ 
tiff by the defendants, on, to wit: June 12, 1927, after the 
execution thereof by defendants, the plaintiff thereupon 
became, was, and is now the legal owner and holder of 
the said note; and the plaintiff further says that on, to 
wit: December 12, 1927, and on, to wit: June 18, 1928, 
and on, to wit: December 12, 1928, and on, to wit: July 5, 
1929, the defendants made payments to the plaintiff of the 
respective semi-annual instalments of interest on said note 
thereby discharging said interest to June 12, 1929. 

And the plaintiff says that on, to wit: October 7, 1927, 
the defendants, as grantors, who were the then owners as 
joint tenants in fee simple of record of certain real estate, 
hereinafter described, executed and delivered their, the de¬ 
fendants’ certain second deed of trust, under the hands 
and seals of the said grantors, bearing date on, to wit: 
October 7, 1927, to the National Savings & Trust Com- 
pany, a corporation of the District of Columbia, as Trus¬ 
tee, thereby conveying to said Trustee certain real estate 
situated in the District of Columbia, known and described 
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I 
1 

in said deed of trust as Lots 179 and 9, in Square 2530, 
with the improvements thereon, which improvements con¬ 
sisted of the Westmoreland Apartment Hou$e, 2127 Cali¬ 
fornia Street, Northwest, in the City of Washington, D. C., 
and that said deed of trust provides, among j other things, 
that the said grantors, the defendants herein, 1 executed and 
delivered said deed of trust upon said real estate to secure 
the payment of the defendants’ aforesaid Note Numbered 
4, payable to the order of the plaintiff herein, and also 
eighteen other notes of the defendants, dated, respectively, 
June 12, 1927; that said deed of trust also provided, among 
other things, that said Trustee is fully empowered, 
3 and the duty is thereby imposed upon said Trustee, 
to sell at public auction the said described real es¬ 
tate upon default on the part of the grantors, the defend¬ 
ants herein, in the payment of any instalment of interest 
on any one of the said series of notes, or upon default of 
said grantors, in the payment of taxes levied or assessed 
against said described real estate; that said deed of trust 
was duly recorded on, to wit: October 31, lt|27, in Liber 
6014, folio 471, et seq., one of the land records of the Dis¬ 
trict of Columbia. j 

And the plaintiff says that the defendants failed, neg¬ 
lected, declined and refused to pay the semi-annual instal¬ 
ment of interest on said Note Numbered 4, and also the 
semi-annual instalment of interest on the other 18 notes 
of the aforesaid series of notes of defendants secured 
under said deed of trust, which became due and payable 
on January 12, 1930, and the defendants likewise failed, 
neglected, declined and refused to pay the general taxes 
assessed and levied against said real estate, which became 
due and payable according to law, prior to January, 1930, 
and by reason of the aforesaid defaults on thej part of the 
defendants, the Trustee named in said deed of trust, upon 
the written request of holders and owners of notes secured 
under said deed of trust, and after due previous notice 
to the defendants, and each of them, and aft^r ten days’ 
previous advertisement of sale in The Evening Star news¬ 
paper, did, on the 28tli day of January, 1930, foreclose 
the said deed of trust, and said Trustee sold the said real 
estate, at public auction, pursuant to the terms and pro¬ 
visions of said deed of trust, to the highest bidder at said 
2—5607a 
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jointly and severally, for that heretofore, on, to wit: June 
12, 1927, at the City of Washington, District of Columbia* 
the defendants and each of them by their genuine respec¬ 
tive signatures, for value received by defendants, duly 
executed and delivered to the aforesaid Walter S. Hutch¬ 
ins, who is the plaintiff herein, their, the defendants’ cer¬ 
tain joint and several promissory note, in writing, which 
said promissory note is Numbered 4 of a certain series of 
19 joint and several promissory notes of the said defend¬ 
ants, each bearing date, to wit: June 12, 1927, which series 
of notes are hereinafter referred to, which said Note Num¬ 
bered 4, herein sued on, is dated Washington, D. C., June 
12, 1927, and by the terms of the said Note Numbered 4 
the defendants jointly and severally promised to pay, on 
or before June 12, 1931, to the order of the said Walter S. 
Hutchins, who is the plaintiff herein, Twelve Thousand, 
Five hundred Dollars, ($12,500.00), for value received, 
with interest at six per centum per annum until paid, 
payable semi-annually and at maturity, and it is also set 
forth in said note Numbered 4 that each instalment 
2 of interest thereon shall bear interest after ma¬ 
turity if not then paid, at the rate aforesaid, and 
upon the delivery of said Note Numbered 4 to the plain¬ 
tiff by the defendants, on, to wit: June 12, 1927, after the 
execution thereof by defendants, the plaintiff thereupon 
became, was, and is now the legal owner and holder of 
the said note; and the plaintiff further says that on, to 
wit: December 12, 1927, and on, to wit: June 18, 1928, 
and on, to wit: December 12, 1928, and on, to wit: July 5, 
1929, the defendants made payments to the plaintiff of the 
respective semi-annual instalments of interest on said note 
thereby discharging said interest to June 12, 1929. 

And the plaintiff says that on, to wit: October 7, 1927, 
the defendants, as grantors, who were the then owners as 
joint tenants in fee simple of record of certain real estate, 
hereinafter described, executed and delivered their, the de¬ 
fendants’ certain second deed of trust, under the hands 
and seals of the said grantors, bearing date on, to wit: 
October 7, 1927, to the National Savings & Trust Com¬ 
pany, a corporation of the District of Columbia, as Trus¬ 
tee, thereby conveying to said Trustee certain real estate 
situated in the District of Columbia, known and described 



3 


HARRY WARDMAN ET AL. VS. W. S. HUTCHINS. 


in said deed of trust as Lots 179 and 9, in Square 2530, 
with the improvements thereon, which improvements con¬ 
sisted of the Westmoreland Apartment House, 2127 Cali¬ 
fornia Street, Northwest, in the City of Washington, D. C., 
and that said deed of trust provides, among other things, 
that the said grantors, the defendants herein,! executed and 
delivered said deed of trust upon said real estate to secure 
the payment of the defendants’ aforesaid Nbte Numbered 
4, payable to the order of the plaintiff herein, and also 
eighteen other notes of the defendants, dated; respectively, 
June 12, 1927; that said deed of trust also prdvided, among 
other things, that said Trustee is fully empowered, 
3 and the duty is thereby imposed upon said Trustee, 
to sell at public auction the said described real es¬ 
tate upon default on the part of the grantors, the defend¬ 
ants herein, in the payment of any instalment of interest 
on any one of the said series of notes, or upbn default of 
said grantors, in the payment of taxes levied or assessed 
against said described real estate; that said deed of trust 
was duly recorded on, to wit: October 31, 1^)27, in Liber 
6014, folio 471, et seq., one of the land records of the Dis¬ 
trict of Columbia. 

And the plaintiff says that the defendants failed, neg¬ 
lected, declined and refused to pay the semi-ajnnual instal¬ 
ment of interest on said Note Numbered 4, and also the 
semi-annual instalment of interest on the ot^ier 18 notes 
of the aforesaid series of notes of defendants secured 
under said deed of trust, which became due and payable 
on January 12, 1930, and the defendants likewise failed, 
neglected, declined and refused to pay the general taxes 
assessed and levied against said real estate, wjhich became 
due and payable according to law, prior to Jainuary, 1930, 
and by reason of the aforesaid defaults on the part of the 
defendants, the Trustee named in said deed ol trust, upon 
the written request of holders and owners of nptes secured 
under said deed of trust, and after due previous notice 
to the defendants, and each of them, and aftgr ten days’ 
previous advertisement of sale in The Evening Star news¬ 
paper, did, on the 28th day of January, 1930, foreclose 
the said deed of trust, and said Trustee sold tjhe said real 
estate, at public auction, pursuant to the terihs and pro¬ 
visions of said deed of trust, to the highest bidder at said 
2—5607a 
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auction sale for the sum of $112,500.00, according to the 
terms of the advertisement of sale by the said Trustee 
under said deed of trust, by reason of the defaults of the 
defendants as aforesaid, and from the proceeds de- 
4 rived from the said sale by the said Trustee under 
said deed of trust, after the payment of the costs 
and expenses of sale by said Trustee, who agreed and did 
charge a commission on said sale of much less than the 
rate provided for in the said deed of trust, the plaintiff 
received from the said Trustee, interest in the sum of 
$470.83, being interest from June 12, 1929, to the date of 
the said sale, namely, January 28, 1930, on said Note Num¬ 
bered 4 of said series of notes under said deed of trust, 
and the plaintiff also received from said Trustee, on, to 
wit: January 28, 1930, the sum of $5,788.64, the same being 
the pro rata share applicable toward the principal of said 
Note Numbered 4, which said respective items were cred¬ 
ited on the back of the said Note Numbered 4, by the said 
Trustee, leaving a balance remaining overdue and unpaid 
of said Note Numbered 4, in the sum of $6,711.36, with 
interest at the rate of 6% per annum from January 28, 
1930, as per statement of account submitted on, to wit: 
February 15, 1930, by National Savings & Trust Company, 
by David Bornet, its assistant Trust Officer, the Trustee 
under said deed of trust, which said statement of account 
is made part of the bill of particulars, hereto annexed and 
hereby made part hereof; and thereafter and more than 
a year prior hereto, the plaintiff demanded of the defend¬ 
ants, and each of them, the payment of the aforesaid bal¬ 
ance, with interest as aforesaid, but no one of the defend¬ 
ants has paid the same, or any part thereof, nor has any 
one for the defendants, or either of them, paid the said 
balance, and interest, or any part of either the said bal¬ 
ance or interest, and no one of the defendants has ever 
made any objection to the correctness of the amount herein 
claimed as the balance due on said note, and the plaintiff 
avers and says that the whole of the aforesaid balance of 
$6,711.36, and said interest, are now wholly overdue and 
unpaid. 

Wherefore the plaintiff brings this suit and claims 
of and from the defendants the said sum of $6,711.36, 
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with interest thereon at the rate of 6% per I annum from 
January 28, 1930, together with the costs of this suit. 

CHARLES H. MERILLAT, 
LEVI H. DAVID; 

Woodward Building, 

Attorneys for Plaintiff. 

\ 

Affidavit of Merit. 

* # * * * * i • 

i 

District of Columbia, To wit: 

Charles H. Merillat, being first duly sworn, deposes and 
says that he is the attorney for Walter S. Pjtutchins, the 
plaintiff in the above entitled suit, and that affiant has 
personal knowledge of the matters and thingsj set forth in 
this affidavit, and represented the said Walter !S. Hutchins, 
the plaintiff, in the transaction wherein the liote sued on 
was given by the defendants, and affiant is specially au¬ 
thorized by the said plaintiff to bring this aytion and to 
make and file this affidavit in this cause. 

Affiant further says that the plaintiff has just cause 
of action against the defendants, jointly and Severally, by 
reason of the following facts: Heretofore, on, to wit: June 
12, 1927, at the City of Washington, District elf Columbia, 
the defendants, by their respective genuine signatures, for 
value received, by the defendants, duly executed and de¬ 
livered to the aforesaid Walter S. Hutchins, who is the 
plaintiff in this action, their, the defendants’ Certain joint 
and several promissory note, in writing, which promissory 
note is Xo. 4 of a certain series of 19 joint and several prom¬ 
issory notes of the defendants, each bearing date, to 
6 wit: June 12, 1927, which series of notps are here¬ 
inafter referred to, which said note Np. 4, herein 
sued on, is dated Washington, D. C., June 1?, 1927, and 
by the terms of the said note Xo. 4, the defendants, jointly 
and severally, promised to pay, on or before Jijne 12, 1931, 
to the order of the said Walter S. Hutchins, the plaintiff 
herein, $12,500.00, for value received, with interest at 6% 
per annum until paid, payable semi-annually and at ma- 
turitv, and it is also set forth in said Note No. 4 that 
each instalment of interest thereon shall bear interest after 
maturity if not then paid, at the rate aforesaid, and upon 
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the delivery of the said Note No. 4- to the plaintiff by the 
defendants, on, to wit: June 12, 1927, after the execution 
thereof by the defendants, the plaintiff thereupon became, 
was and is now the legal owner and holder of the said 
note; and that on, to wit: December 12, 1927, and on, to 
wit: June 18, 1928, and on, to wit: December 12, 1928, 
and on, to wit: July 5,1929, the defendants made payments 
to the plaintiff of the respective semi-annual instalments 
of interest on said note, thereby discharging said interest 
up to June 12, 1929. 

Affiant further savs that at the time the note herein sued 

* 

on, dated June 12, 1927, and the other notes of the series 

of which said Note No. 4 was a part, were executed and 

delivered bv the defendants, the said defendants and each 
* • 

of them duly executed a second purchase money deed of 
trust to secure said notes, dated June 12, 1927, and that 
thereafter at the special instance and request of the de¬ 
fendants the aforesaid second deed of trust dated June 
12, 1927, was released without the payment of the notes 
secured in said deed of trust, and in lieu thereof, on, to 
wit: October 7, 1927, the defendants, as grantors, who 
were the then owners as joint tenants in fee simple of 
record of certain real estate, hereinafter described, exe¬ 
cuted and delivered their, the defendants’ certain substi¬ 
tuted deferred purchase money second deed of 

7 trust, under the hands and seals of the said grant¬ 
ors, bearing date on, to wit: October 7, 1927, to 

the National Savings and Trust Company, a corporation 
of the District of Columbia, as Trustee, thereby conveying 
to said Trustee certain real estate situated in the District 
of Columbia, known and described in said deed of trust 
as Lots 179 and 9, in Square 2530, with the improvements 
thereon, which improvements consisted of the Westmore¬ 
land Apartment house, 2127 California Street, Northwest, 
in the City of Washington, D. C., and that said deed of 
trust provided, among other things, that the said grantors, 
the defendants herein, executed and delivered said deed 
of trust upon said real estate to secure the payment of 
the defendants’ aforesaid Note No. 4, payable to the order 
of the plaintiff herein, and also 18 other notes of the de¬ 
fendants, dated respectively June 12, 1927; that the said 
deed of trust also provided, among other things, that the 
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Trustee is fully empowered, and the duty is thereby im¬ 
posed upon said Trustee to sell at public auction the said 
described real estate upon default upon th^ part of the 
grantors, the defendants herein, in the payment of any 
instalment of interest upon any one of the said series of 
notes, or upon default of the said grantor^ in the pay¬ 
ment of taxes, levied or assessed against skid described 
real estate; that said deed of trust was duly recorded, on, 
to wit: October 31, 1927, in Liber 6014 foli<j> 471 et seq., 
one of the land records of the District of Columbia; 

Affiant further says that the defendants failed, neglected, 
declined and refused to pay the semi-annual instalment 
of interest on said Note Numbered 4, and also the semi¬ 
annual instalment of interest on the other 1$ notes of the 
aforesaid series of notes of the defendants secured under 
and bv the aforesaid deed of trust, which became due and 
payable on January 12, 1930, and the defendants likewise 
failed, neglected, declined and refused to pay cer- 
8 tain general taxes assessed and levied against said 
real estate, which became due and payable, accord¬ 
ing to law, prior to January, 1930, and by Reason of the 
aforesaid defaults upon the part of the defendants, the 
Trustee named in the said Deed of Trust, upon the written 
request of the owners and holders of note^ secured by 
and under said deed of trust, and after due previous no¬ 
tice to the defendants, and each of them, add after ten 
days’ previous advertisement of sale in The Evening Star 
newspaper, did, on llie 28th day of Januaryj, 1930, fore¬ 
close tlie said deed of trust, and said Trustee ^old the said 
real estate at public auction, pursuant to the terms and 
conditions of said deed of trust, to the highest bidder at 
said auction sale for the sum of $112,500 according to the 
terms of said advertisement of sale by the said Trustee 
under said deed of trust by reason of the defaults of the 
defendants as aforesaid, which amount derived from said 
sale was insufficient to pay and discharge the notes secured 
under said trust, all of which appears from the state¬ 
ment of account of the said Trustee annexed hereto as a 
part of the plaintiff’s bill of particulars; and from the 
proceeds derived from said sale by the said Trustee under 
said deed of trust, after the payment of the cbsts and ex¬ 
penses of sale by said Trustee, who agreed and did charge 
a commission on said sale of much less than tjhe rate pro- 

3—5607a 
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vided in said deed of trust, the plaintiff received from the 
said Trustee interest in the sum of $470.83, being interest 
from June 12, 1929, to the date of the said sale, namely, 
January 28, 1930, on said Note No. 4 of said series of 
notes under said deed of trust, and the plaintiff also re¬ 
ceived from said Trustee, on, to wit: January 28, 1930, the 
sum of $5,788.64, the same being the pro rata share ap¬ 
plicable toward the principal of the said Note No. 4, which 
said respective items were credited on the back of the said 
Note No. 4 by the said Trustee, leaving a balance 
9 remaining overdue and unpaid of said Note No. 4 
in the sum of $6,711.36, with interest at the rate of 
6% per annum from January 2S, 1930, as per statement 
of account submitted on, to wit: February 15, 1930, by 
the National Savings & Trust Company, by David Bornet, 
its Assistant Trust Officer, the Trustee under said deed of 
trust, which said statement of account is made a part of 
the plaintiff’s bill of particulars annexed to the plaintiff’s 
declaration, which said bill of particulars and the plain¬ 
tiff’s declaration are hereby referred to and made parts 
of this affidavit; and affiant further says that the plain¬ 
tiff thereafter, on to wit: more than a year prior to this 
date, demanded of the defendants, and each of them, the 
payment of the aforesaid balance with interest as afore¬ 
said, but no one of the defendants has paid the same, or 
any part thereof,: nor has any one for the defendants, or 
either of them, paid the said balance and interest, or any 
part of either the said balance or interest, and no one 
of the said defendants has ever made any objections to 
the correctness of the credits made or the balance due in 
respect to the said Note No. 4, or the balance due on the 
other 18 notes, and the whole of the aforesaid balance of 
$6,711.36 and interest thereon from January 28, 1930, on 
Note No. 4 is now wholly overdue and unpaid, and there 
is now justly due and owing to the plaintiff by the said 
defendants on said Note No. 4 here sued on, said sum of 
$6,711.36 with interest thereon from. January 28, 1930, ex¬ 
clusive of all set-offs and just grounds of defense. 

CHARLES H. MERILLAT. 

Subscribed and sworn to before me this 17th day of 
July, 1931. 

GRACE SHROPSHIRE, [seal.] 
Notary Public , D. C . 
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10 Pleas. I 

Filed August 4, 1931. 

• • # * • * j • 

Now come Harry Wardman and Thomas P.j Bones, and 
for plea to the declaration, say: 

They admit the making, execution and delivery of the 
promissory note described in the declaration, admit that 
the plaintiff holds the same, and deny that |he has any 
right of property or ownership therein. They deny that 
any sum whatever is due from them or either of them to 
the plaintiff, or any one else upon said note, 'they further 
aver that on and prior to May 24, 1924, the Iplaintiff, to¬ 
gether with certain other persons, were the owriers of Lots 
155, 179, 812 and 9 in Square 2530, in the Cify of Wash¬ 
ington, known as the Highland Apartment arid the West¬ 
moreland Apartment and for certain purposes carried the 
legal title thereto in the names of their agents; representa¬ 
tives and appointees, Thomas Morton Gitting^, Charles H. 
Merillat and Myer Cohen, and on said day the plaintiff 
and said other owners, through their said agents, repre¬ 
sentatives and appointees, made a written contract to sell 
the said real estate to the defendants, Wardman, Bones 
and Hobbs, at the price of $1,200,000.00 of which a balance 
of the purchase price in the amount of $753,266.67 was 
evidenced by promissory notes secured by sirigle deed of 
trust upon both of said parcels of real estate. Said pur¬ 
chase money notes were executed and delivered, and dis¬ 
tributed amongst the said owners, including the plaintiff. 
Thereafter, separate trusts on the Highland Apartment 
and Westmoreland Apartment, individually, were substi¬ 
tuted for the original single trust which covered both par¬ 
cels and new purchase money notes secured by said sepa¬ 
rate individual trusts, whereby decree of court substituted 
and exchanged between the said original owners and the 
defendants, for the original purchase jmoney notes 

11 secured by the original trust on both properties. 
The note described in the declaration is a note for 

a balance of the purchase price on the said Westmoreland 
Apartment, being one of the substituted notes aforesaid. 
The defendants paid to the said owners, including the 


i 
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plaintiff, at the time of the said sale, cash in the amount 
of $100,000.00, and have since paid to them on account of 
notes representing the balance of the purchase price the 
amount of $186,516.67. In January 1930 the defendants 
were unable to pay the taxes and interest as provided in 
said new trust on the Westmoreland Apartment, where¬ 
upon the plaintiff and the other original owners of said 
Westmoreland Apartment elected to rescind and did re¬ 
scind the said sale thereof to the defendants, re-entered 
into possession of the said premises, and have ever since 
retained the same, collecting the rents and enjoying the 
profits thereof. On about the 28th day of January, 1930 
the plaintiff and the other said prior owners, for the pur¬ 
pose only of vesting the naked legal title to the said West¬ 
moreland Apartment in their agents and appointees for 
themselves, procured the form of a sale of said West¬ 
moreland Apartment under said last mentioned deed of 
trust to be gone through with; said sale was not bona fide, 
there were no bona fide bidders nor bids thereat, the plain¬ 
tiff and the other said original owners procured the prop- 

ertv to be knocked down to them at said sale at a nominal 
* 

figure set and chosen by themselves and the premises were 
knocked down to and by the trustees under said trust 
conveyed to the agent, representative and nominee of the 
plaintiff and the other said owners, for their benefit, and 
said title is now held by him as a mere figurehead for and 
on their respective behalves. These defendants aver that 
the said note sued on in the declaration is discharged and 
cancelled, there is nothing due from them to any person 
thereon. Wherefore, they pray for judgment on the 
12 declaration and that the said note therein described 
be by the Court ordered to be delivered up to them 
by the plaintiff. 

Recoupment and Claim for Damages. 

On the 24th of May, 1924, the plaintiff, together with 
certain other persons, was the owner of Lots 155, 179, 812 
and 9 in Square 2530, consisting of the Highland Apart¬ 
ment and the W 7 estmoreland Apartment, on Connecticut 
Avenue in the City of Washington, District of Columbia, 
the said owners, for purposes of their own, carrying the 
legal title in their agents, representatives and appointees, 
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Thomas Morion Gittings, Charles H. Merillat and Myer 
Cohen, and on said day the plaintiff and said other owners, 
through their said agents, representatives and appointees, 
thereto duly authorized, entered into a contract with the 
defendants for the sale to and purchase them of said 
premises. Said contract was in writing jand provided 
amongst other things that the balance of the purchase 
price, $753,266.67 should be evidenced by certain promis¬ 
sory notes secured by a single deed of trust upon both 
said parcels of real estate. At the time a single heating 
plant supplied the heat for both of said buildings. The 
said contract amongst other things provided and contained 
the following: 


“4. The purchasers shall have the right to provide sepa¬ 
rate heating plants for the two buildings in place of the 
one now in operation, and to make structural changes in 
the buildings which shall not impair the value thereof. 

“5. Should the purchasers elect to instal- separate heat¬ 
ing plants in the two buildings, at any time gfter the pay¬ 
ment of the Fifty-three Thousand, Two flundred and 
Sixty-six and 67/100 Dollars ($53,266.67) of the deferred 
purchase money, then said purchasers or 'their assigns 
shall have the right to substitute for the I^eed of Trust 
securing the balance of such deferred purchase money, 
two separate Deeds of Trust, one to secure Two Hundred 
and Forty-five Thousand Dollars ($245,000) pn Lots 9 and 
179, and one for Four Hundred and Fifty-five 
13 Thousand Dollars ($455,000) on Lots 155 and* 812, 
should the entire Seven Hundred Thousand Dol¬ 
lars ($700,000) of deferred purchase price be still unpaid, 
or in the same ratio, should any part of the same be then 
paid, .and to substitute for each of the existing notes of 
Twenty-five Thousand Dollars ($25,000) t>vo notes of 
Twelve Thousand Five Hundred Dollars ($12,500) each, 
payable on or before the expiration of the unexpired por¬ 
tion of the ten years fixed for the payment of |said original 
notes; Provided, that at least one of said notejs for Twelve 
Thousand Five Hundred Dollars ($12,500) secured by each 
of said new Deeds of Trust or Twenty-five Thousand Dol¬ 
lars ($25,000) in all, shall be paid annually.”! 

Said contract of sale and purchase was consummated and 
closed according to its terms and the defendants entered 


i 




12 


HARRY WARDMAN ET AL. VS. W. S. HUTCHINS. 


into the possession of said premises. Thereafter, defend¬ 
ants paid $53,266.67 of the deferred purchase money and 
thereafter elected to install separate heating plants in the 
two buildings, as provided in said contract, notified the 
plaintiff, and their other grantors, and the other owners 
and holders of said notes of said election, and demanded 

of them and each of them that tliev receive the new notes 

* 

as provided for in paragraph 5 of the contract above 
quoted, in substitution and exchange for the original notes 
held bv them secured by said original trust, so that they 
might be released and the new separate trusts provided 
for in said contract of sale be separately placed upon said 
parcels of land. The note sued on is one of the notes pro¬ 
vided for in said contract. 

Meanwhile, the defendants, relying upon the provisions 
of paragraphs 4 and 5 of said contract of sale above 
quoted, entered into a contract with G. B. Bryan for the 
sale, amongst other things, of said parcel known as the 
Westmoreland, described in the declaration, on terms 
which required the release of the original single trust 
above mentioned for $753,266.67 and the substitution there¬ 
for on said Westmoreland a separate trust of $245,000.00 
as provided in paragraph 5 of the contract of sale above 
quoted. The plaintiff at the time was the owner and holder 
of notes secured by said $753,266.67 trust in the ag- 
14 gregate principal amount of $175,000.00, and de¬ 
clined and refused to substitute for any of such 
notes so held by him, any notes as provided for, and to 
be given as in paragraph 5 of the contract of sale above 
quoted put forth, and broke his contract above set forth 
in regard to said separate refinancing. 

Whereupon the defendants instituted an action in equity 
in this Court against the plaintiff and others, the purpose 
of which was amongst other things to require the plaintiff 
to perform his said contract, to surrender his said original 
notes, and accept in substitution the new notes as provided 
in said paragraphs 4 and 5 of the agreement of sale above 
quoted. In said equity suit a final decree was rendered 
against the plaintiff and in favor of the defendants, requir¬ 
ing the plaintiff to surrender said original notes and accept 
such new notes. Said decree remains in full force and 
effect. Meanwhile, the time for the settlement of the sale 
by the defendants of the Westmoreland to purchaser G. B. 
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Bryan above mentioned arrived and expired, defendants 
were unable to comply with their contract with Bryan, on 
account of the refusal of the plaintiff to carry out his con¬ 
tract with defendants, and because thereof, ^aid purchaser 
Bryan refused to consummate said purchase and rescinded 
the same, and through the aforesaid refusal of the plain¬ 
tiff, the defendants lost the sale. All to their damage in 
the sum of $500,000.00 for which they pray judgment. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 

700 Edmond^ Bldg., 
Attorneys for Wardman and Bones. 

15 Affidavit of Defense. 

Filed August 4, 1931. j 

*••••*{* 

i 

District of Columbia, ss: 

\ 

Harry Wardman and Thomas P. Bones, bjnng severally 
sworn, respectively say that they are defendants in this 
cause, they admit the making, execution and delivery of 
the promissory note described in the declaration, admit 
that the plaintiff holds the same, and deny that he has any 
right of property or ownership therein. Tliey deny that 
anv sum whatever is due from them or either of them to 
the plaintiff, or any one else upon said note. They fur¬ 
ther aver that on and prior to May 24, 1924 the plaintiff, 
together with certain other persons, were the owners of 
Lots 155, 179, 812 and 9 in Square 2530, iiji the City of 
Washington, known as the Highland Apartment and the 
Westmoreland Apartment and for certain purposes car¬ 
ried the legal title thereto in the name of their agents, 
representatives and appointees, Thomas Morton Gittings, 
Charles H. Merillat and Myer Cohen, and onj said day the 
plaintiff and said other owners, through theif said agents, 
representatives and appointees, made a written contract 
to sell the said real estate to the defendants, Wardman, 
Bones and Hobbs, at the price of $1,200,000.(^0 of which a 
balance of the purchase price in the amount 6f $753,266.67 
was evidenced by promissory notes secured by single deed 
of trust upon both of said parcels of real estate. Said pur- 
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chase money notes were executed and delivered, and dis¬ 
tributed amongst the said owners, including the plaintiff. 
Thereafter, separate trusts on the Highland Apartment 
and Westmoreland Apartment, individually, were substi¬ 
tuted for the original single trust which covered both par¬ 
cels and new purchase money notes secured by said sepa¬ 
rate individual trusts, were by decree of court substituted 
and exchanged between the said original owners and the 
defendants, for the original purchase money notes 
16 secured by the original trust on both properties. 

The note described in the declaration is a note for 
a balance of the purchase price on the said Westmoreland 
Apartment, being one of the substituted notes aforesaid. 
The defendants paid to the said owners, including the 
plaintiff, at the time of the said sale, cash in the amount 
of $100,000.00, and have since paid to them on account 
of notes representing the balance of the purchase price 
the amount of $186,516.67. In January 1930 the defend¬ 
ants were unable to pay the taxes and interest as provided 
in said new trust on the Westmoreland xVpartment, where¬ 
upon the plaintiff and the other original owners of said 
Westmoreland Apartment elected to rescind and did re¬ 
scind the said sale thereof to the defendants, re-entered 
into possession of the said premises, and have ever since 
retained the same, collecting the rents and enjoying the 
profits thereof. On about the 28th day of January, 1930 
the plaintiff and the other said prior owners, for the pur¬ 
pose only of vesting the naked legal title to the said West¬ 
moreland Apartment in their agents and appointees for 
themselves, procured the form of a sale of said Westmore¬ 
land Apartment under said last mentioned deed of trust 
to be gone through with; said sale was not bona fide, there 
were no bona fide bidders nor bids thereat, the plaintiff 
and the other said original owners procured the property 
to be knocked down to them at said sale at a nominal 
figure set and chosen by themselves and the premises were 
knocked down to and by the trustees under said trust con¬ 
veyed to the agent, representative and nominee of the 
plaintiff and the other said owners, for their benefit, and 
said title is now held by him as a mere figurehead for and 
on their respective behalves. These defendants aver that 
the said note sued on in the declaration is discharged and 
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cancelled, there is nothing due from them tcj any person 
thereon. On the 24th day of May, 1924, the plaintiff, to¬ 
gether with certain other persons, was the owner of Lots 
155, 179, 812 and 9 in Square 2530, Consisting of 
17 the Highland Apartment and the Westmoreland 
Apartment, on Connecticut Avenue in the City of 
Washington, District of Columbia, the said | owners, for 
purposes of their own, carrying the legal tjitle in their 
agents, representatives and appointees, Thoinas Morton 
Gittings, Charles Ii. Merillat and Myer Cohen, and on said 
day the plaintiff and said other owners, through their said 
agents, representatives and appointees, thereto duly au¬ 
thorized, entered into a contract with the defendants for 
the sale to and purchase by them of said premises. Said 
contract was in writing and provided amongst other things 
that the balance of the purchase price, $753,2^6.67 should 
be evidenced by certain promissory notes secured by a 
single deed of trust upon both said parcels of real estate. 
At the time a single heating plant supplied the heat for 
both of said buildings. The said contract aniongst other 
things provided and contained the following: ! 

“4. The purchasers shall have the right to provide sepa¬ 
rate hearing plants for the two buildings in place of the 
one now in operation, and to make structural changes in 
the buildings which shall not impair the value [thereof. 

“5. Should the purchasers elect to instal- separate heat¬ 
ing plants in the two buildings, at any time after the pay¬ 
ment of the Fifty-three Thousand, Two Hundred and 
Sixtv-six and 67/l()0 Dollars ($53,266.67) of the deferred 
purchase money, then said purchasers or thieir assigns 
shall have the right to substitute for the Deed of Trust 
securing the balance of such deferred purchase money, two 
separate Deeds of Trust, one to secure Two Hundred and 
Forty-five Thousand Dollars ($245,000) on Lotsp 9 and 179, 
and one for Four Hundred and Fifty-five Thqusand Dol¬ 
lars ($455,000) on Lots 155 and 812, should! the entire 
Seven Hundred Thousand Dollars ($700,000) pf deferred 
purchase price be still unpaid, or in the same rptio, should 
any part of the same be then paid, and to substitute for 
each of the existing notes of Twenty-five Thousand Dol¬ 
lars ($25,000) two notes of Twelve Thousand Five Hun¬ 
dred Dollars ($12,500) each, payable on or before the ex- 
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piration of the unexpired portion of the ten years fixed 
for the payment of said original notes; Provided, that at 
least one of said notes for Twelve Thousand Five Hun¬ 
dred Dollars ($12,500) secured by each of said new Deeds 
of Trust or Twenty-five Thousand Dollars ($25,000) in all, 
shall be paid annually.” 

18 Said contract of sale and purchase was consummated 
and closed according to its terms and the defend¬ 
ants entered into the possession of said premises. There¬ 
after, defendants paid $53,266.67 of the deferred purchase 
money and thereafter elected to install separate heating 
plants in the two buildings, as provided in said contract, 
notified the plaintiff, and their other grantors, and the 
other owners and holders of said notes of said election, 
and demanded of them and each of them that they receive 
the new notes as provided for in paragraph 5 of the con¬ 
tract above quoted, in substitution and exchange for the 
original notes held by them secured by said original trust, 
so that they might be released and the new separate trusts 
provided for in said contract of sale be separately placed 
upon said parcels of land. The note sued on is one of the 
notes provided for in said contract. 

Meanwhile, the defendants, relying upon the provisions 
of paragraphs 4 and 5 of said contract of sale above 
quoted, entered into a contract with G. B. Bryan for the 
sale, amongst other things, of said parcel known as the 
Westmoreland, described in the declaration, on terms which 
required the release of the original single trust above men¬ 
tioned for $753,266.67 and the substitution therefor on said 
Westmoreland a separate trust of $245,000.00 as provided 
in paragraph 5 of the contract of sale above quoted. The 
plaintiff at the time was the owner and holder of notes 
secured by said $753,266.67 trust in the aggregate princi¬ 
pal amount of $175,000.00, and declined and refused to 
substitute for any of such notes so held by him, any notes 
as provided for, and to be given as in paragraph 5 of 
the contract of sale above quoted put forth, and broke his 
contract above set forth in regard to said separate re¬ 
financing. 

Whereupon, the defendants instituted an action in equity 
in this Court against the plaintiff and others, the purpose 
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of which was amongst other things to require the 

19 plaintiff to perform his said contract, to surrender 
his said original notes, and accept in substitution 

the new notes as provided in said paragraph- 4 and 5 of 
the agreement of sale above quoted. In said equity suit 
a final decree was rendered against the plaintiff and in 
favor of the defendants, requiring the plaintiff to sur¬ 
render said original notes and accept such neW notes. Said 
decree remains in full force and effect. Meanwhile, the 
time for the settlement of the sale by the defendants of 
the Westmoreland to purchaser G. B. Bryan above men¬ 
tioned arrived and expired, defendants were unable to 
comply with their contract with Bryan, on account of the 
refusal of the plaintiff to carry out his contiract with de¬ 
fendants, and because thereof, said purchaser Bryan re¬ 
fused to consummate said purchase and rescinded the same, 
and through the aforesaid refusal of the plaijntiff, the de¬ 
fendants lost the sale. All to their damage in the sum of 
$500,000.00. j 

HARRY WARDMAN. 
THOMAS 4 BONES. 

I 

! 

Sworn to before me and subscribed in my presence by 
Harry Wardman and Thomas P. Bones this 28th day of 
July, 1931. i 

* [seal.] EVELYN R. POTTERTON, 

Notary Public, D. C. 

i 

Plaintiff's Motion for Judgment under Rule 73. 

I 

Filed August 12, 1931. ! 

I 

* * * # • # j • 

i 

Now comes the plaintiff, by his counsel, and moves the 
court to enter judgment in favor of the plaintiff for the 
amount sued on in this case against defendants Harry 
Wardman and Thomas P. Bones, under Rule 73 of this 
court, on the ground that the affidavit of defense of said 
named defendants filed herein is insufficient under 

20 said Rule. 

CHARLES H. MEfelLLAT, 
LEVI H. DAVID, 

Attorneys for Plaintiff. 
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Plaintiff's Motion to Strike Plea. 

Filed August 12, 1931. 

*••••#• 

Now comes the plaintiff, by his counsel, and moves the 
court for an order striking out the plea of defendants 
Wardman and Bones on the following grounds: 

1. Because said plea fails to set forth facts, which if 
true, constitute a defense to plaintiff’s declaration. 

2. Because said plea admits the making, execution and 
delivery of the note sued on herein, admits that the note 
sued on is one of the substituted notes mentioned in said 
plea, admits that the defendants were unable to pay taxes 
and interest as provided in the new trust on the West¬ 
moreland Apartment, and fails to set forth that the de¬ 
fendants ever paid the note, and said plea fails to set forth 
facts, which, if true, constitute a defense to plaintiff’s 
declaration. 

3. Because the allegations therein set forth antedating 
the execution and delivery of the substituted note herein 
sued on are immaterial, irrelevant and incompetent and do 
not constitute a defense. 

4. Because payment of part of purchase money alleged 
in said plea is immaterial and irrelevant and constitute- 
no defense to the note herein sued on. 

And plaintiff further moves the court to strike out the 
following parts of said plea, namely: 

(a) The words on page 1, line 4 of said plea, beginning 
with “and deny” and ending with the words “or 

21 ownership therein” because the same is the con¬ 
clusion of the pleader and no facts are set forth 
in said plea justifying said conclusion; and also strike 

(b) That part of said plea on page 1, last line, begin¬ 
ning with the words, “The defendants paid to the said 
owners” and ending with the words “amount of $186,- 
516.67” on the ground that the same is immaterial, irrele¬ 
vant and incompetent; and also strike 

(c) That part of said plea on page 2, line 5, beginning 
with the words “whereupon the plaintiffs and the other 
original owners of said Westmoreland Apartment elected 
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to rescind and did rescind the said sale thereof’’ and end¬ 
ing with the words ‘‘to be delivered up to them by the 
plaintiff” because the same is immaterial, irrelevant and 
incompetent, and because the matters and things therein 
set forth constitute the conclusions of the pleader, with 
no facts in said plea justifying such conclusions. 

CHARLES H. MERILLAT, 
LEVI H. DAVID, j 

Attorneys for Plaintiff. 

I 

Plaintiff's Motion to Strike Plea of Recoupment , <£c. 

I 

Filed August 12, 1931. j 

# •* * # # # | # 

Now conies the plaintiff, by his counsel, and moves the 
court to enter an order striking out the “plea of recoup¬ 
ment and claim for damages” filed herein bv defendants 

o * l 

Harry Wardman and Thomas P. Bones: 

1. Because tlie same fails to set forth facts sufficient to 
constitute a plea of recoupment and claim for damages. 

2. Because said plea fails to allege the datb when de¬ 
fendants paid $55,266.67 of the deferred purchase money 

therein referred to, or when defendants potified the 
22 plaintiff, and other grantors therein referred to, or 
when the defendants made demands upoii the plain¬ 
tiff or others, as provided in paragraph 5 of tpe contract 
referred to in said plea; said plea fails to set forth dates 
surrounding the circumstances set forth in said plea, from 
which it mav be ascertained whether or not the said alleged 
circumstances would constitute a plea of recoupment or 
('laim for damages. 

3. Because the said plea of recoupment is vague, indefi¬ 
nite and uncertain. 

4. Because said plea fails to state the date of the alleged 
contract entered into between one Bryan and the defend¬ 
ants; and fails to allege that such alleged Bryap contract, 
which it is alleged in said plea, related to the shle of land, 
was in writing. 

® i 

5. Because the alleged Bryan contract mentioned in said 

plea was not enforceable and all allegations with reference 
thereto in said plea are immaterial, irrelevant and incom¬ 
petent herein. j 
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6. Because the matters and things alleged with the equity 
suit are immaterial, irrelevant and incompetent, and be¬ 
cause no dates are given with reference to said suit, and 
because the same do not constitute a basis for recoupment 
or claim for damages. 

7. Because no facts are set forth showing any legal basis 
for recovery of damages. 

8. Because the matters and things averred in said plea 
as constituting defendants’ claim of recoupment and for 
damages are not real or substantial or sufficient in law to 
justify nnv recovery herein. 

CHARLES H. MERILLAT, 
LEVI H. DAVID, 

Attorneys for Plaintiff. 

23 Supreme Court of the District of Columbia. 

i Monday, October 19, 1931. 

Sessions resumed pursuant to adjournments. 

Hon. Chief Justice Alfred A. Wheat, Peyton Gordon, 
Jesse C. Adkins, 0. R. Luhring, Justices, presiding. 

*«•••*• 

Upon consideration of the motion filed in each of the 
above entitled causes for judgment under the 73rd rule it 
is ordered that the defendants file substituted affidavits of 
defense herein within five (5) days otherwise the motion 
for judgment will be granted. 

WHEAT, 

Chief Justice. 

Amended Affidavit of Defense. 

Filed October 23, 1931. 

*•••••• 


District of Columbia, ss: 

Harry Wardman and Thomas P. Bones, being severally 
sworn, respectively say that they are defendants in this 
cause; thev admit the making, execution and delivery of 
the promissory note described in the declaration; admit 
that the plaintiff holds the same; plaintiff has no right of 
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property or ownership therein. No sum whatever is due 
from them or either of them to the plaintiff, or any one 
else upon or on account of said note. Prior to May 24, 
1924, the plaintiff, together with certain other persons, 
were the owners of Lots 155, 179, 812 and 9 in Square 2530, 
in the City of Washington, known as the Highland Apart¬ 
ment and the Westmoreland Apartment and for certain 
purposes carried the legal title thereto in the name of 
their agents, representatives and appointees, Thomas Mor¬ 
ton Gittings, Charles H. Merillat and Atyer Cohen; 
24 said two properties adjoined, and werd heated by 
a single heating plant which heated botji. On said 
day, the plaintiff and said other owners, through their 
said agents, representatives and appointees thereto author¬ 
ized, made and entered into a written contract to sell the 
said two parcels of real estate to the defendants, Ward- 
man, Bones and Hobbs, at the price of $1,200,000.00, of 
which a balance of the purchase price in the amount of 
$753,266.67 was evidenced by promissory notes secured by 
a single deed of trust upon both of said parcels of real 
estate. Said purchase money notes were executed, de¬ 
livered and distributed amongst the said owners, includ¬ 
ing the plaintiff. Thereafter, separate trusts oi\ the High¬ 
land Apartment and Westmoreland Apartment], individu¬ 
ally, were substituted for the original single trust which 
covered both parcels and new purchase money notes se¬ 
cured by said separate individual trusts, were exchanged 
between the said original owners and the defendants, for 
the original notes secured by the original tru$t on both 
properties, all as provided for by the terms of said writ¬ 
ten contract of sale, as hereinafter appears. Tile note de¬ 
scribed in the declaration is a note for a balance of the 
purchase price on the said Westmoreland Apartment, 
being one of the exchanged notes aforesaid. The defend¬ 
ants paid to the said owners, including the ptaintiff, at 
the time of the said sale, cash in the amount of $100,000.00 
and have since paid to them on account of notes Represent¬ 
ing the balance of the purchase price the amount of $186,- 
516.67. In 1931 the defendants were unable to pay the 
taxes and interest as provided in said new trust on the 
Westmoreland Apartment, whereupon the plaintiff and the 
other original owners of said Westmoreland Apartment 
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elected to rescind and did rescind the said sale thereof to 
the defendants and with consent of said defendants, 
entered upon and repossessed themselves of said real es¬ 
tate. On about the 28th day of January, 1980, the 

25 plaintiff and the other said prior owners, for the pur¬ 
pose only of vesting the naked legal title to the said 

Westmoreland Apartment in their agents and appointees 

for their own benefit, procured the form of a sale of said 

Westmoreland Apartment under the said last mentioned 

deed of trust to be gone through with; said alleged sale 

is the one referred to in the affidavit of merit filed by 

plaintiff herein; said sale was not real nor bona fide, there 

were no bona fide bidders nor bids thereat, the plaintiff 

and the other said original owners procured the property 

to be knocked down to them at said sale at a nominal figure 

set and chosen by themselves, and much less than the 

value thereof, and the premises were knocked down to 

them and bv the trustees under said trust conveved to the 
•> • 

agent, representative and nominee of the plaintiff and the 
other said owners, for their benefit, and said title is now 
held by him as a mere figurehead for and on their respec¬ 
tive behalves. The plaintiff and the other original owners, 
after having re-entered into possession of the said prem¬ 
ises as above set forth, have ever since retained the same, 
collecting the rents and enjoying the profits thereof, and 
have also retained the $286,516.67 paid on account of the 
purchase price. The plaintiff and other vendors having 
rescinded the sale as above ^et forth, cannot recover any 
balance of the purchase price. The note herein sued on is 
for part of the balance of the purchase price, and is dis¬ 
charged and cancelled, and there is nothing due from them 
to any person thereon. 

Further Defense by Way of Recoupment and Counter¬ 
claim. 

On the 24th day of May, 1924, the plaintiff, together with 
certain other persons, was the owner of Lots 155, 179, 512 
and 9, in Square 2530, consisting of the Highland Apart¬ 
ment and the Westmoreland Apartment, on Con- 

26 necticut Avenue in the City of Washington, District 
of Columbia, the said owners, for purposes of their 

own, carrying the legal title in their agents, representa- 
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lives and appointees, Thomas Morton Gitting^, Charles H. 
Merillat and Myer Cohen, and on said day the plaintiff 
and said other owners, through their said agents, repre¬ 
sentatives and appointees, thereto duly authorized, entered 
into a contract with the defendants for the sale to and 
purchase bv them of said premises. Said contract. was in 
writing and provided amongst other things that the balance 
of the purchase price, $753,266.67 should be evidenced by 
certain promissory notes secured by a single deed of trust 
upon both said parcels of real estate. At the time a single 
heating plant supplied the heat for both of saiid buildings. 
The said contract amongst other things provided and con¬ 
tained the following: 

o 

“4. The purchasers shall have the right to provide sepa¬ 
rate hearing plants for the two buildings in place of the 
one now in operation, and to make structural changes in 
the building which shall not impair the value thereof. 

“5. Should the purchasers elect to instal- separate hear¬ 
ing plants in the two buildings, at any time after the pay¬ 
ment of the Fifty-three Thousand, Two Hundred and 
Sixty-six and 67/100 Dollars ($53,266.67) of tjhe deferred 
purchase money, then said purchasers or tfieir assigns 
shall have the right to substitute for the Debd of Trust 
securing the balance of such deferred purchase money, 
two separate Deeds of Trust, one to secure Two Hundred 
and Forty-five Thousand Dollars ($245,000.00) on Lots 9 
and 179, and one for Four Hundred and Fifty-five Thou¬ 
sand Dollars ($455,000.) on Lots 155 and 812, should the 
entire Seven Hundred Thousand Dollars ($700;000.) of de¬ 
ferred purchase price be still unpaid, or in tlie| same ratio, 
should any part of the same be then paid, and to substi¬ 
tute for each of the existing notes of Twenty-five Thou¬ 
sand Dollars ($25,000.) two notes of Twelve Thousand Five 
Hundred Dollars ($12,500.) each payable on of before the 
expiration of the unexpired portion of the ten years fixed 
for the payment of said original notes; Provided, that 
at least one of said notes for Twelve Thousanq Five Hun¬ 
dred Dollars ($12,500.) secured by each of saic( new Deeds 
of Trust or Twenty-five Thousand Dollars ($2p,000.00) in 
all, shall be paid annually.” I 

27 Said contract of sale and purchase was consummated 
according to its terms and the defendants entered 
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into the possession of said premises. Thereafter, defend¬ 
ants paid $53,266.67 of the deferred purchase money and 
thereafter elected to install separate heating plants in the 
two buildings, as provided in said contract, notified the 
plaintiff, and their other grantors, and the other owners 
and holders of said notes of said election, and demanded 
of them and each of them that thev receive the new notes 
as provided for in paragraph 5 of the contract above quoted 
secured by such separate trust, in substitution for the ex¬ 
isting notes held by them secured by said single trust, so 
that they might be released and the new separate trusts 
provided for in said contract of sale be separately placed 
upon said parcels of land. The note sued on is one of the 
notes provided for in said contract. 

Meanwhile, the defendants, relying upon the provisions 
of paragraphs 4 and 5 of said contract of sale above 
quoted, entered into a contract with G. B. Bryan for the 
sale amongst other things, of said Highlands Apartment 
and Westmoreland Apartment, described in the declara¬ 
tion, on terms which required the release of the original 
single trust above mentioned for $753,266.67 and the sub¬ 
stitution therefor on said Highlands Apartment of a sepa¬ 
rate trust for $455,000.00 and on said Westmoreland Apart¬ 
ment of a separate trust of $245,000.00 as provided in 
paragraph 5 of the contract of sale above quoted. The 
plaintiff at the time was the owner and holder of pur¬ 
chase money notes secured by said $753,266.67 single 
trust on both properties in aggregate principal amount of 
$175,000.00, and declined and refused to substitute for any 
of such notes so held by him, any notes as provided for, 
and to be substituted as in paragraph 5 of the contract of 
sale above quoted set forth, and as he was required by 
said contract of sale to do, and unlawfully broke his con¬ 
tract above set forth in that regard. 

28 Whereupon the defendants instituted an action in 
equity in this Court against the plaintiff and others, 
the purpose of which was amongst other things to require 
the plaintiff to perform his said contract in the premises 
by surrendering his said original notes, and accepting in 
substitution the notes secured by separate trusts on said 
two properties, as provided in said paragraphs 4 and 5 of 
the contract of sale above quoted. In said equity suit a final 
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| 

decree was rendered against the plaintiff and in favor of the 
defendants, requiring the plaintiff to surrender said origi¬ 
nal notes and accept such new notes. Said decree remains 
in full force and effect. Meanwhile, the time 1 for the set¬ 
tlement of the sale by the defendants of thO said High¬ 
land and Westmoreland to purchaser G. B. Bryan above 
mentioned arrived and expired, defendants were unable to 
comply with their contract with Bryan, on account of the 
refusal of the plaintiff to carry out his contract with de¬ 
fendants, and because thereof, said purchaser Bryan re¬ 
fused to consummate said purchase and rescinded the same, 
and through the aforesaid refusal of the plaintiff, the de¬ 
fendants lost the sale. All to their damage in the sum of 
$500,000.00. | 

HARRY WARDMAN. 
THOMAS PJ BONES. 

Sworn to before me and subscribed in my ipresence by 
Harry Wardman and Thomas P. Bones this 22nd day of 
October, 1931. 

[ seal. 1 EVELYN R. POTTERtTON, 

Notary Putlic, D. C. 

29 Plaintiff’s Motion for Judgment under Rule 73 and 
Motion to Strike Pleas of Defendant ^ Wardman 
and Bones. 


Filed October 26, 1931. 


i 

Now comes the plaintiff, by his counsel, and moves the 
Court to enter judgment in favor of the plaintiff for the 
amount sued on in this case against defendants Harry 
Wardman and Thomas P. Bones, under rule 73 of this 
Court, on the ground that the amended affidavit of defense 
of said defendants filed herein is insufficient [under said 
rule. 

And the plaintiff renews his motions heretofore filed to 
strike the pleas of recoupment and claim for damages and 
parls thereof filed herein by defendants Harry Wardman 
and Thomas P. Bones on the same grounds heretofore set 
forth in plaintiff’s motion filed herein. 

C. H. MERILLAT, 

LEVI H. DAVID, 

Attorneys for Ptff. 
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Supreme Court of the District of Columbia. 

Tuesday, November 10, 1931. 

Sessions resumed pursuant to adjournments. 

Hon. Chief Justice Alfred A. Wheat, Peyton Gordon, 
Jesse C. Adkins, 0. R. Luhring, Justices, presiding. 
**#*#*«► 

Upon consideration of the motion filed herein for judg¬ 
ment under the 73rd rule it is ordered that said motion 
be and the same is hereby granted, whereupon, judgment 
is ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendants herein the sum of Six Thousand Seven Hun¬ 
dred Eleven Dollars and Thirty-six Cents ($6,711.36) with 
interest thereon from the 28th day of January 1930, to¬ 
gether with costs of suit to be taxed by the clerk and have 
execution thereof. 

WHEAT, 

Chief Justice. 


30 'Memoranda. 

November 13, 1931.—Appeal noted in open Court. Bond 
for costs fixed at $100.00 or $50.00 cash in lieu thereof. 

December 1, 1931.—$50 deposited in lieu of bond on ap¬ 
peal. 

Designation of Record. 

Filed November 18, 1931. 
***##*# 

The Clerk will please prepare transcript for appeal in 
the above entitled cause and include therein: 

1. Copy of the declaration and affidavit of merit. 

2. Copies of pleas and amended affidavit of defense. 

3. Entry granting motion for judgment. 

4. Judgment. 

5. Note of appeal and deposit for costs. 

6. This order. 

! DANIEL T. WRIGHT, 

i PHILIP ERSHLER, 

Attorneys for Defendants 

Wardman and Bones. 


I 
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i 

Additional Designation of Recdrd. 

i 

Filed November 19, 1931. | 

i 

i 

* # # # • i* # 

I 

I 

The Clerk will please include in the transcript of record 
on appeal in the above entitled cause the fallowing addi¬ 
tional matters: j 

1. Defendants’ original pleas and original affidavit of 
defense. 

31 2. Plaintiff’s motion for judgment ajnd motions to 

strike defendants’ pleas and parts thereof. 

3. Order granting judgment with leave to, tile amended 
affidavits of defense. 

4. Plaintiff’s renewed motions for judgment notwith¬ 
standing amended affidavits of defense and to strike. 

5. This additional designation. 

C. H. MERIliLAT, 

LEVI H. DAVID, 

Attorneys for Plaintiff. 

\ 

I 

Service of copv of foregoing acknowledged this 19th day 
of November, 1931. i 

DANIEL THEW jWRIGHT, 
(By E. R. P.,) I 

Counsel for Defendants Wardman & Bones. 
Assignment of Errors. 

\ 

Filed January 28, 1932. 

i 

I 

* * * # • # • 

I 

I 

The defendants make the following assignment of errors: 

1. The Court erred in holding the affidavit of defense in¬ 
sufficient. 

2. The Court erred in sustaining the plaintiff’s motion 

for judgment. j 

3. The Court erred in rendering judgment in favor of 
the plaintiff. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Wardman & Bones. 
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32 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 31, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein hied, copies of which are made part 
of this transcript, in cause No. 80048 at Law, wherein Wal¬ 
ter S. Hutchins is Plaintiff and Harry Wardman et al. are 
Defendants, as the same remains upon the files and of 
record in said Court. 

In testimonv whereof I hereunto subscribe mv name and 
* •> 

affix the seal of said Court, at the City of Washington, in 
said District, this 4th dav of February, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5607. Harry Wardman and Thomas P. Bones, appel¬ 
lants, vs. Walter S. Hutchins. Court of Appeals, District 
of Columbia. Filed Feb. 9, 1932. Henry W. Hodges. Clerk. 
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Return to Writ of Certiorari 
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Court of Appeals of the District of Columbia 

APRIL TERM, 1932. 

No. 5607 

___________ 

HARRY WARDMAN AND THOMAS P. BONES, 

APPELLANTS, 

vs. 

WALTER S. HUTCHINS, j 

FILED APRIL 26, 1932. 

| 

Bill of Particulars. 

Filed July 21, 1931. j 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 80048. | 

I 

Walter S. Hutchins, New Canaan, Conn., Plaintiff, 

vs. 

Harry Wardman, Thomas P. Bones, Shorehkm Hotel; 
James D. Hobbs, Defendants. 

One (1) promissory note of defendants as follows: 

$12,500. Washington, D. C., June 12th, 1927. 

On or before June 12th, 1931, we jointly apd severally 
promise to pay to the order of Walter S. Hutchins, Twelve 
thousand, Five hundred Dollars, for value received, with 
interest at six per centum per annum until paid, payable 

. 

v I 





o 


semi-annually and at maturity. Each instalment of in- 

•> V 

terest to bear interest after maturity, if not then paid, at 
the rate aforesaid. 

Payable at-. 

HARRY WARDMAN. 
THOMAS P. BONES. 
JAMES D. HOBBS. 

No. 4 of 19. 

The District Title Insurance Company. 

The Lawyers Title Insurance Company. 

The Washington Title Insurance Company. 

Secured by Deed of Trust to National Savings and Trust 
Company, Trustees, on Lots 179 and 9, “Washington 
Heights/’ 

On back of said note the following appears: 

Interest paid to Dec. 12, 1927. 

Jun. 18, 1928, Int. pd. to Jun. 12, 1928. 

Dec. 12, 1928, Int. pd. to Dec. 12, 1928. 

Jul. 5,1929, Int. pd. to Jun. 12,1929. 

Washington, D. C., January 28, 1930. 
Paid interest on this note at 6% per annum from 


June 12, 1929, to date. $470.83 

Paid on account principal this note. 5,788.64 

Total . $6,259.47 


Said total payment being pro rata share applicable to this 
note from Trustees’ sale at foreclosure this date of real 
estate conveyed by deed of trust securing payment hereof. 
After application of payments aforesaid, there remains a 
balance of principal of $6711.36, witli interest thereon at 
6% per annum from January 28, 1930. 

NATIONAL SAVINGS AND TRUST 
COMPANY, 

Trustee, 

By DAVID BORNET, 

Assistant Trust Officer. 






Statement of Foreclosure Sale on January 28, 1930, by 


stee, of Lot 
art of “The 


National Savings and Trust Company, Tru 
179 in Rust and Kennedy’s Subdivision of p 
Widow’s Mite” and now known as “ Washington Heights” 
as per plat recorded in Surveyor’s Office ofjthe District 
of Columbia in Liber County 19 at folio 165; ^.nd of Lot 9 
in Corcoran’s Subdivision of land now knowi as “Wash¬ 
ington Heights” as per plat attached to deed recorded 
in Liber 697 at folio 71 of the Land Record^ of the Dis¬ 
trict of Columbia (designated for taxation purposes as 
Lots 179 and 9, Square 2530), improved in part by apart¬ 
ment hotel known as “The Westmoreland”,jsituate 2122 
California Street, Northwest, Washington,! District of 
Columbia. 


Sale price .I. 112,500.00 


subject to a prior deed of trust in Liber 4855| 
folio 346 of the Land Records of the Districtj 
of Columbia, conveying Lot 179, hereinbefore! 
more particularly described, to secure pay-| 
ment of $150,000 of notes dated June 1, 1922,| 
due under extension June 1, 1932, with interest! 
at rate of 5% per annum, payable semian^ 
nually; and further subject to a prior deed of 
trust in Liber 1547 folio 209 of the Land Rec¬ 
ords of the District of Columbia, conveying 
Lot 9, hereinbefore more particularly de¬ 
scribed, to secure payment of a debt in thej 
present balance of $6,733.35, dated December! 
31, 1890, due under extension April 16, 1932,| 
with interest at rate of 6% per annum, pay-! 
able semiannually. 

Expenses of sale: 

Evening Star—advertising. 181.80 

Thos. J. Owen and Son—auc¬ 
tioneer’s fee (special). 25.0Q 


206.S(j 112,500.00 

i ’ 

I 


Forward 
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Forward 


206.80 


National Savings and Trust Com¬ 
pany, trustee’s commission, per 
agreement (in lieu of commission 
of $5,625 being 5% allowed by 

deed of trust). 

Redemption of delinquent taxes for 
year ending June 30, 1929, includ¬ 
ing interest penalties to January 
28, 1930, paid to Collector of 
Taxes . 


562.50 


6,520.62 


Note.— Taxes for first half of 
year ending June 30, 1930, have 
been paid. 


Adjustment second half of real 
estate taxes for vear ending June 
30, 1930 from January 1 to Janu¬ 
ary 28, 1930.". 446.65 

Adjustment of interest on $150,000 
notes dated June 1, 1922, secured 
by prior deed of trust on Lot 179 
hereinbefore described, at rate of 
5% from December 1, 1929 (last 
date to which interest was paid) 
to January 28, 1930 (1 month 28 

days) .. 1,208.34 

Adjustment of interest on $6,733.35 
debt dated December 31, 1890, se¬ 
cured by prior deed of trust on 
Lot 9 hereinbefore described, at 
rate of 6% from May 24, 1929 
(last interest payment date) to 
January 28, 1930 (8 months 4 
days) .:. 273.82 


Forward 


9,218.73 


112,500.00 


112,500.00 
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Forward . 9,218.73 i 112,500.00 

I 

Balance applicable to payment of 
interest and principal of out¬ 
standing unpaid notes, aggregat¬ 
ing $206,250, of Harry Wardman, 

Thomas P. Bones and James D. 

Hobbs, dated October 7, 1927, se¬ 
cured by deed of trust of the same 
date, conveying Lots 179 and 9, 

Square 2530, more particularly de¬ 
scribed in said deed of trust, per 
Schedule A, as follows: 

Interest at rate of 6% from 
June 12, 1929 (date to which 
interest was last paid) to 
January 28, 1930 (7 months 

16 days) . 7,768.75 j 

Payment of 46.30909+% on ac¬ 
count principal of said notes 
of Wardman, Bones and 
Hobbs . 95,512.52 

leaving unpaid balance on said notes 
of $110,737.48, with interest thereon 
at rate of 6% from January 28, 

1930. 

I 

- - 

112,500.00 | 112,500.00 


l 






Hu In nee 

No. Amount Payment on Total of Inter- unpaid 
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Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, do hereby certify, jin obedience 
to the Writ of Certiorari, hereto attached ahd returned 
herewith, that the foregoing are true and correct copies 
of the Bill of Particulars and Statement jof Account, 
omitted by inadvertence from the record heretofore trans¬ 
mitted to the Court of Appeals of the District of Colum¬ 
bia, in cause entitled Walter S. Hutchins vs. Harry Ward- 
man et al., at Law No. 80048. 

In testimony whereof I hereunto subscribe niy name and 
affix the seal of said Court, at the City of Washington, in; 
said District, this 26th day of April, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

I Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Filed Apr. 25, 1932. Frank E. Cunninghanji, Clerk. 
The United States of America, ss: 

i 

The President of the United States of America to the 

Honorable the Justices of the Supreme Court of the 

District of Columbia, Greeting: 

Whereas in a certain suit in said Supreme Court between 
Walter S. Hutchins, Plaintiff, and Harry Wardman, 
Thomas P. Bones, and James D. Hobbs, defendants, Law 
No. 80,048, which suit was removed to the Court of Appeals 
of the District of Columbia by virtue of an appeal, agree¬ 
ably to the act of Congress in such case made and pro¬ 
vided, a diminution of the record and proceedings in said 
cause has been suggested, to wit: 

The bill of particulars attached to and made a part of 
the declaration in the above entitled cause, and, the state¬ 
ment of account annexed to the bill of particulars and 
made a part of the plaintiff’s declaration. 
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Supreme Court of the District of Colombia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 

of the District of Columbia, do hereby certify, in obedience 

to the Writ of Certiorari, hereto attached and returned 

herewith, that the foregoing are true and correct copies 

of the Bill of Particulars and Statement of Account, 

omitted bv inadvertence from the record heretofore trans- 
* 

mitted to the Court of Appeals of the District of Colum¬ 
bia, in cause entitled Walter S. Hutchins vs. I^arrv Ward- 
man et al., at Law No. 80048. 

Tn testimonv whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, ini 
said District, this 26th day of April, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, j 

Assistant Clerk. 

Filed Apr. 25, 1932. Frank E. Cunningham, Clerk. 
The United States of America, ss: 

The President of the United States of America to the 
Honorable the Justices of the Supreme Court of the 
District of Columbia, Greeting: 

Whereas in a certain suit in said Supreme Court between 
Walter S. Hutchins, Plaintiff, and Harry Wardman, 
Thomas P. Bones, and James D. Hobbs, defendants, Law 
No. 80,048, which suit was removed to the Court] of Appeals 
of the District of Columbia by virtue of an appeal, agree¬ 
ably to the act of Congress in such case made and pro¬ 
vided, a diminution of the record and proceedings in said 
cause has been suggested, to wit: 

The bill of particulars attached to and madi a part of 
the declaration in the above entitled cause, and the state¬ 
ment of account annexed to the bill of particulars and 
made a part of the plaintiff’s declaration. 
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Yon, therefore, are hereby commanded that, searching 
the record and proceedings in said cause, you certify what 
omissions, to the extent above enumerated, you shall find 
to the said Court of Appeals, so that you have the same, 
together with this writ, before the said Court of Appeals 
forthwith. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the twenty-third day of April, 
in the year of our Lord one thousand nine hundred and 
thirty-two. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

[Endorsed:] Court of Appeals of the District of Colum¬ 
bia, April Term, 1932. No. 5607, Harry Wardman et al., 
Appellants, vs. Walter S. Hutchins. Writ of certiorari. 
Return to writ. Court of Appeals, District of Columbia. 
Filed Apr. 26, 1932. Henry W. Hodges, Clerk. 


(1966) 
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No 5608 


HARRY AVARDMAN AND THOMAS P. BONES, 

' - APPELLANTS, . . ; ; ' 

vs,'' .. . *“■ • ■ v ;:j 

WALTER S. HUTCHINS. / 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. - . .. 
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WALTER S. HUTCHINS, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 
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Court of Appeals of the District of Columbia 


No. 5608. 

Harry Wardman and Thomas P. Bones, Appellants, 

vs. 

l 

Walter S. Hutchins. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 80085. | 

Walter S. Hutchins, Plaintiff, j 

vs. 

Harry Wardman, Thomas P. Bones, and James D. Hobbs, 

Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court | of the Dis¬ 
trict of Columbia, at the City of Washington, iti said Dis¬ 
trict, at the times hereinafter mentioned, the 1 following 
papers were filed and proceedings had in the abdve-entitled 
cause, to wit: 

I 

1 Declaration. 

Filed July 28,1931. j 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 80085. | 

Walter S. Hutchins, New Canaan, Connecticut^ Plaintiff, 

vs. 

Hatiry Wardman (1025 15th St. N. W.), Thoma^ P. Bones 
(Shoreham Hotel), James D. Hobbs (New York City), 
Defendants. 

I 

The plaintiff Walter S. Hutchins sues the defendants 
Harry Wardman, Thomas P. Bones and James D. Hobbs 

I 
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jointly and severally for that, heretofore, on, to wit: June 
12, 1927, at the City of Washington, District of Columbia, 
the defendants and each of them, by their genuine respective 
signatures, for value received by defendants, duly executed 
and delivered to the aforesaid Walter S. Hutchins, who is 
the plaintiff herein, their, the defendants’ certain joint and 
several promissory note, in writing, which said promissory 
note is Numbered 4 of a certain series of 36 joint and 
several promissory notes of the said defendants, each bear¬ 
ing date to wit: June 12, 1927, which series of notes are 
hereinafter referred to, which said Note Numbered 4, herein 
sued on, is dated Washington, D. C., June 12, 1927, and by 
the terms of the said Note Numbered 4 the defendants, 
jointly and severally, promised to pay, on or before June 
12 , 1931, to the order of the said Walter S. Hutchins, who 
is the plaintiff herein, $12,500 for value received, with inter¬ 
est at 6% per annum until paid, payable semi-annually and 
at maturity, and it is also set forth in said Note Numbered 
4, that each instalment of interest thereon shall bear 
2 interest after maturity if not then paid, at the rate 
aforesaid, and upon the delivery of said Note Num¬ 
bered 4 to the plaintiff by the defendants on, to wit: June 
12, 1927, after the execution thereof by the defendants, the 
plaintiff thereupon became, was and is now the legal owner 
and holder of the said note; and the plaintiff further says 
that on, to wit: December 12, 1927, and on, to wit: June 18, 
1928, and on, to wit: December 12, 1928, and on, to wit: 
June 12,1929, and on, to wit: December 13, 1929, and on, to 
wit: June 12, 1930, and on, to wit: December 22, 1930, the 
defendants made payments to the plaintiff of the respective 
semi-annual instalments of interest on said note, therebv 
discharging the said interest up to December 12, 1930. 

And the plaintiff says that after the note herein sued on, 
dated June 12, 1927, and the other notes of the series of 
which said Note No. 4 was a part, were executed and de¬ 
livered by the defendants, the said defendants and each of 
them, duly executed and delivered a certain purchase money 
second deed of trust to secure said notes, dated June 12, 
1927, and that thereafter, at the special instance and re¬ 
quest of the defendants, the aforesaid second deed of trust 
dated June 12, 1927, was released of record without the 
payment of the notes secured in said deed of trust, and in 
lieu thereof, on, to wit: October 7, 1927, the defendants as 
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grantors, who were the then owners as joint tenants in fee 
simple of record of certain real estate, hereinafter de¬ 
scribed, executed and delivered their, the |defendants’, 
certain substituted deferred purchase money | second deed 
of trust, under the hands and seals of the s^id grantors, 
bearing date, on, to wit: October 7, 1927, to the National 
Savings and Trust Company, a corporation of the District 
of Columbia, as Trustee, thereby conveying to jsaid Trustee 
certain real estate situated in the District qf Columbia, 
known and described in said Deed of iTrust as the 
3 East thirty (30) feet front on California Street by 
the full depth thereof of lot 6 in Corcoran’s subdi¬ 
vision of 4 ‘Washington Heights” and lot 155 in Sherman 
and Weavers Trustees’ combination of lots ip Corcoran’s 
subdivision of “Washington Heights”, with tfhe improve¬ 
ments thereon, which improvements consisted pf The High¬ 
lands Apartment House on California Street^ Northwest, 
in said City of Washington, D. C., and that ^aid Deed of 
Trust provided, among other things, that the spid grantors, 
the defendants herein, executed and delivered ^aid Deed of 
Trust upon said real estate to secure the payment of the 
defendants’ aforesaid Note No. 4, payable to |:he order of 
the plaintiff herein, and also 35 other note^ of the de¬ 
fendants, dated, respectively, June 12, 1927; thht said Deed 
of Trust also provided, among other things, t'hat the said 
Trustee is fully empowered, and the duty is thereby im¬ 
posed upon said Trustee to sell at public auction the said 
described real estate upon default upon the |part of the 
grantors, the defendants herein, in the payment of any in¬ 
stalment of interest on any one of the said series of notes 
or upon default of said grantors in payment of! taxes levied 
or assessed against said described real estatp; that said 
deed of trust was duly recorded on, to wit: October 31, 
1927, in Liber 6014, at folio 475 et seq. one of the land 
records of the District of Columbia. 

And the plaintiff says that the defendants, and each of 
them, failed, neglected, declined and refused to pay certain 
general taxes assessed and levied against said real estate 
securing said series of notes of the defendants, including 
Note No. 4 herein sued on, which became due and payable 
according to law, prior to April, 1931, and by reason of the 
aforesaid default upon the part of the defendants, and each 
of them, the Trustee named in said Deed of Trust, upon the 
2—5608a 
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written request of the owners and holders of notes 

4 secured by and under said Deed of Trust, and after 
due previous notice to the defendants, and each of 

them, and after ten days’ previous advertisement of sale in 
The Evening Star newspaper, did, on the 26th day of May, 
1931, foreclose the said Deed of Trust, and said Trustee 
sold the said real estate, at public auction, pursuant to the 
terms and conditions of said Deed of Trust, to the highest 
bidder at said auction sale for the sum of $72,500, according 
to the terms of the said advertisement of sale by the said 
Trustee under said Deed of Trust by reason of the default 
of the defendants, and each of them, as aforesaid, which 
amount derived from said sale was insufficient to pay and 
discharge the notes secured under said Deed of Trust, all of 
which appears from the statement of account of the said 
Trustee annexed hereto as a part of the plaintiff’s bill of 
particulars; and from the proceeds derived from said sale 
by the said Trustee under said Deed of Trust, after the 
payment of the costs and expenses of sale by said Trustee, 
who agreed and did charge a commission on sale of much 
less than the rate provided in said Deed of Trust, the plain¬ 
tiff received from said Trustee interest in the sum of 
$341.67, being interest from December 12, 1930, to the date 
of said sale, namely, May 26, 1931, on said Note No. 4 of 
said series of said notes under said Deed of Trust, and the 
plaintiff also received from said Trustee on, to wit: June 
1, 1931, the sum of $1,753.39 the same being the pro rata 
share applicable toward the principal of said Note No. 4, 
which said respective items were credited on the back of 
said Note No. 4 by the said Trustee, leaving a balance re¬ 
maining overdue and unpaid of said Note No. 4 in the sum 
of $10,746.61, with interest thereon at the rate of 6% per 
annum from May 26, 1931, as per statement of account sub¬ 
mitted on, to wit: June 15, 1931, by the National Savings 
and Trust Company, by W. Hiles Pardoe, its Assistant 
Treasurer, the Trustee under said Deed of Trust, 

5 which said statement of account is herebv made a 
part of the plaintiff’s bill of particulars, annexed to 

this, the plaintiff’s declaration, which said bill of particu¬ 
lars is hereby referred to and made part hereof. 

And the plaintiff further says that on, to wit: July 18, 
1931, the plaintiff demanded of the defendants and each of 
them, the payment of the aforesaid balance with interest as 
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aforesaid, but no one of the defendants has p^id the same, 
or any part thereof, nor has any one of the defendants paid 
the said balance and the said interest, or any! part of the 
said balance or interest, and no one of the defendants has 
ever made any objection to the correctness of the credits 
made or the said balance due in respect to the said Note No. 
4, or the balance due on the other 35 notes under said deed 
of trust, and the whole of the aforesaid balance of $10,- 
746.61 and interest thereon from May 26, 1931,| on Note No. 
4 are now wholly over-due and unpaid. 

Wherefore the plaintiff brings this suit and claims of and 
from the defendants, and each of them, said sum of $10,- 
746.61 with interest thereon from May 26, 1931[, at the rate 
of 6% per annum until paid, together with £he costs of 
this suit. 

CHARLES H. MERILLA?, 

Woodward Building, 

LEVI H. DAVID, ] 

Woodward Budding, 

Attorneys fori Plaintiff. 

l 

i 

Affidavit of Merit. 

# * # # * # ! # 

State of Massachusetts, 

County of Nantucket, To wit: 

Charles H. Merillat, being first duly sworn, deposes and 
says that he is the attorney for Walter S. Hjutchins, the 
plaintiff in the above entitled suit, and th^it affiant has 
6 personal knowledge of the matters and things set 
forth in this affidavit, and represented the said 
Walter S. Hutchins, the plaintiff, in the transaction wherein 
the note sued on herein was given by the defendants, and 
affiant is specially authorized by the said plaintiff to bring 
this action and to make and file this affidavit inj this cause. 

Affiant further says that the plaintiff has h just cause 
of action against the defendants, jointly and Severally, by 
reason of the following facts: Heretofore, on, io wit: June 
12, 1927, at the City of Washington, District qf Columbia, 
the defendants, by their respective genuine signatures, for 
value received by the defendants, duly executed and de¬ 
livered to the aforesaid Walter S. Hutchins, who is the 
plaintiff in this action, their, the defendants’ pertain joint 
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and several promissory note, in writing, which promissory 
note is No. 4 of a certain series of 36 joint and several 
promissory notes of the defendants, each bearing date, 
to wit: June 12, 1927, which series of notes are hereinafter 
referred to, which said Note No. 4 herein sued on is dated 
Washington, D. C., June 12, 1927, and by the terms of the 
said note No. 4 the defendants jointly and severally prom¬ 
ised to pay, on or before June 12, 1931, to the order of the 
said Walter S. Hutchins, the plaintiff herein, $12,500.00, 
for value received, with interest at 6% per annum until 
paid, payable semi-annually and at maturity, and it is 
also set forth in said Note No. 4 that each instalment of 
interest thereon shall bear interest after maturity if not 
then paid, at the rate aforesaid, and, upon the delivery of 
the said note No. 4 to the plaintiff by the defendants, on, 
to wit: June 12, 1927, after the execution thereof by the 
defendants, the plaintiff thereupon became, was and is 
now the legal owner and holder of the said note; and that, 
on, to wit: December 12, 1927, and on, to wit: June 18, 1928, 
and on, to wit: December 12, 1928, and on to wit: 
7 June 12, 1929, and on, to wit: December 13, 1929, 
and on, to wit: June 12, 1930, and on, to wit: Decem¬ 
ber 22, 1930, the defendants made payments to the plaintiff 
of the respective semi-annual instalments of interest on 
said note, thereby discharging said interest up to Decem¬ 
ber 12,1930. 

Affiant further says that after the note herein sued on, 
dated June 12, 1927, and the other notes of the series of 
which said Note No. 4 was a part, were executed and de¬ 
livered by the defendants, the said defendants and each 
of them duly executed a second purchase money deed of 
trust to secure said notes, dated June 12, 1927, and that, 
thereafter, at the special instance and request of the de¬ 
fendants the aforesaid second deed of trust, dated June 12, 
1927, was released without the payment of the notes se¬ 
cured in said deed of trust, and in lieu thereof, on, to wit: 
October 7, 1927, the defendants, as grantors, who were the 
then owners as joint tenants in fee simple of record of 
certain real estate, hereinafter described, executed and 
delivered their, the defendants’ certain substituted de¬ 
ferred purchase money second deed of trust, under the 
hands and seals of the said grantors, bearing date, on, to 
wit: October 7, 1927, to the National Savings and Trust 
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Company, a corporation, of the District of (Columbia, as 

_ * 

Trustee, thereby conveying to said Trustee certain real 
estate situated in the District of Columbia,! known and 
described in said deed of trust as the East thirty feet front¬ 
ing on California Street by the full depth thereof of Lot 6 
in Corcoran’s subdivision of “Washington Heights” and 
Lot 155 in Sherman and Weavers’ Trustees’ icombination 
of lots in Corcoran’s subdivision of “Washington Heights” 
with the improvements thereon, which improvements con¬ 
sisted of the Highlands Apartment house on California 
Street, Northwest, in the City of Washington^ District of 
Columbia, and that the said deed of trust provided, 
8 among other things, that the said grantors, the de¬ 
fendants herein, executed and delivereji said deed 
of trust upon said real estate to secure the payment of the 
defendants’ aforesaid Note No. 4, payable to the order of 
the plaintiff herein, and also 35 other notes of the defend¬ 
ants, dated respectively June 12, 1927; that tl}e said deed 
of trust also provided, among other things, that the Trustee 
is fully empowered, and the duty is thereby iniposed upon 
said Trustee to sell at public auction the said described 
real estate upon default upon the part of the grantors, the 
defendants herein, in the payment of any instalment of 
interest upon any one of the said series of notes, or upon 
default of the said grantors in the payment of taxes, levied 
or assessed against said described real estate; that said 
deed of trust was duly recorded on, to wit: Octdber 7, 1927, 
in Liber 6014 at folio 475 et seq. one of the Land Records 
of the District of Columbia. 

Affiant further says that the defendants failed, neglected, 
declined and refused to pay certain general ta^es assessed 
and levied against said real estate which became due and 
payable according to law prior to April, 1931, and by 
reason of the aforesaid default upon the part of the defend¬ 
ants, the Trustee named in the said Deed of Trust, upon 
the written request of the owners and holders <j>f notes se¬ 
cured by and under said Deed of Trust, and after due pre¬ 
vious notice to the defendants and each of then}, and after 
ten days’ previous advertisment of sale in The Evening 
Star newspaper, did, on the 26th day of May, 1931, fore¬ 
close the said Deed of Trust and said Trustee sold the 
said real estate at public auction, pursuant to the terms 
and conditions of said deed of trust, to the highest bidder 

i 


3—5608a 



8 


HARRY WARDMAN ET AL. VS. 


at said auction sale for the sum of $72,500.00, according to 
the terms of said advertisement of sale by the said 

9 Trustee under said deed of trust by reason of the 
default of the defendants as aforesaid, which 

amount derived from said sale was insufficient to pay and 
discharge the notes secured under said trust, all of which 
appears from the statement of account of the said Trustee 
annexed hereto as a part of the plaintiff’s bill of particu- 
lars, hereby referred to and made part hereof; and from 
the proceeds derived from said sale by the said Trustee 
under said Deed of Trust, after the payment of costs and 
expenses of sale by said Trustee, who agreed and did 
charge a commission on said sale of much less than the 
rate provided in the said Deed of Trust, the plaintiff re¬ 
ceived from the said Trustee interest in the sum of $341.67, 
being interest from December 12, 1930, to the date of the 
said sale, namely, May 26, 1931, on said Note No. 4 of said 
series of notes under said Deed of Trust, and the plaintiff 
also received from said Trustee on, to wit: June 1, 1931, 
the sum of $1,753.39, the same being the pro rata share of 
proceeds remaining applicable toward the principal of the 
said Note No. 4, which said respective items were credited 
on the back of the said Note No. 4 by the said Trustee, leav¬ 
ing a balance remaining overdue and unpaid of said Note 
No. 4 in the sum of $10,746.61 with interest at the rate of 
6% per annum from May 26, 1931, as per statement sub¬ 
mitted on, to wit: June 15, 1931, by the National Savings 
and Trust Company, by W. Hiles Pardoe, its Assistant 
Treasurer, the Trustee under said Deed of Trust, which 
said statement of account is made a part of the plaintiff’s 
bill of particulars, annexed to the plaintiff’s declaration, 
which said bill of particulars and the plaintiff’s declaration 
are hereby referred to and made parts of this affidavit; and 
affiant further says that the plaintiff thereafter on, to wit: 
July 18, 1931, demanded of the defendants, and each of 
them, the payment of the aforesaid balance with 

10 interest as aforesaid, but no one of the defendants 
has paid the same, or any part thereof, nor has any 

one for the defendants, or either of them, paid the said bal¬ 
ance and interest, or any part of the said balance or inter¬ 
est, and no one of the said defendants has ever made any 
objection to the correctness of the credits made on the said 
Note No. 4, or to the balance due in respect to the said Note 
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No. 4, or the balance due on the other 35 noteib, and affiant 
says that the whole of the aforesaid balance of $10,746.61 
and interest thereon from May 26, 1931, on Note No. 4 is 
now wholly overdue and unpaid, and there ife now justly 
due and owing to the plaintiff by the said defendants on said 
Note No. 4 herein sued on, the said sum of $10,746.61 with 
interest thereon from May 26, 1931, exclusive of all set¬ 
offs and just grounds of defense. 

CHARLES H. MljjRILLAT. 

Subscribed and sworn to before me this 25"! day of July 
1931. 

[seal.] ANNA E. C. BARNETT, 

Notary Public. 

My commission will expire April 6", 1934. 


Pleas. 

I 

Filed August 13, 1921. j 

=# # # * # * j * 

i 

Now come Harry Wardman and Thomas P[ Bones, and 
for plea to the declaration, deny every averment in the 
declaration not herein admitted. They admit the pay¬ 
ments alleged to have been paid by them. Th£y admit the 
making, execution and delivery of the promissory note de¬ 
scribed in the declaration, admit that the plkintiff holds 
the same, and deny that he has any right of property or 
ownership therein. They deny that any sum | whatever is 
due from them or either of them to the plaintiff, or any 
one else upon said note. They further aver that on 
11 and prior to May 24, 1924 the plaintiff, together 
with certain other persons, were the owhers of Lots 
155, 179, 812 and 9 in Square 2530, in the City |of Washing¬ 
ton, known as the Highlands Apartment and thk Westmore¬ 
land Apartment and for certain purposes carried the legal 
title thereto in the names of their agents, representatives 
and appointees, Thomas Morton Gittings, Charles H. Meril- 
lat and’ Mver Cohen, and on said day the plaintiff and said 
other owners, through their said agents, representatives 
and appointees, made a written contract to ^ell the said 
real estate to the defendants, Wardman, Bone^ and Hobbs, 
at the price of $1,200,000.00 of which a balance of the pur- 
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chase price in the amount of $753,266.67 was evidenced by 
promissory notes secured by single deed of trust upon both 
of said parcels of real estate. Said purchase money notes 
were executed and delivered, and distributed amongst the 
said owners, including the plaintiff. Thereafter, separate 
trusts on the Highland Apartment and Westmoreland 
Apartment, individually, were substituted for the original 
single trust which covered both parcels and new purchase 
money notes secured by said separate individual trusts, 
were by decree of court substituted and exchanged between 
the said original owners and the defendants, for the origi¬ 
nal purchase money notes secured by the original trust on 
both properties, i The note described in the declaration is 
a note for a balance of the purchase price on the said High¬ 
lands Apartment, being one of the substituted notes afore¬ 
said. The defendants paid to the said owners, including 
the plaintiff, at the time of the said sale, cash in the amount 
of $100,000.00 and have since paid to them on account of 
notes representing the balance of the purchase price the 
amount of $186,516.67. In 1931 the defendants were unable 
to pay the taxes and interest as provided in said new trust 
on the Highlands Apartment, whereupon the plaintiff and 
the other original owners of said Highlands Apart- 
12 ment elected to rescind and did rescind the said sale 
thereof to the defendants. On about the 26th dav of 
May, 1931 the plaintiff and the other said prior owners, for 
the purpose only of vesting the naked legal title to the said 
Highlands Apartment in their agents and appointees for 
themselves, procured the form of a sale of said Highlands 
Apartment under said last mentioned deed of trust to be 
gone through with; said sale was not bona fide, there were 
no bona fide bidders nor bids thereat, the plaintiff and the 
other said original owners procured the property to be 
knocked down to them at said sale at a nominal figure set 
and chosen by themselves and the premises were knocked 
down to and by the trustees under said trust conveved to 
the agent, representative and nominee of the plaintiff and 
the other said owners, for their benefit, and said title is 
now held by him as a mere figurehead for and on their 
respective behalves. The plaintiff and other original 
owners have re-entered into possession of the said prem¬ 
ises, and have ever since retained the same, collecting the 
rents and enjoying the profits thereof. These defendants 
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aver that the said note sued on in the declaration is dis¬ 
charged and cancelled, there is nothing due from them to 
any person thereon. Wherefore, they pray for judgment 
on the declaration and that the said note therein described 
be by the Court ordered to be delivered up to them by the 
plaintiff. 

Recoupment and Claim for Damage^. 

On the 24th day of May, 1924, the plaintiff, together with 
certain other persons, was the owner of Lots 153, 179, 812 
and 9 in Square 2530, consisting of the Highland Apart¬ 
ment and the Westmoreland Apartment, on Connecticut 
Avenue in the City of Washington, District of Columbia, 
the said owners, for purposes of their own, carrying the 
legal title in their agents, representatives and appointees, 
Thomas Morton Gittings, Charles H. Merillat and 
13 Myer Cohen, and on said day the plaintiff and said 
other owners, through their said agents, [representa¬ 
tives and appointees, thereto duly authorized, entered into 
a contract with the defendants for the sale tp and pur¬ 
chase by them of said premises. Said contract U T as in writ¬ 
ing and provided amongst other things that the balance 
of the purchase price, $753,266.67 should be evidenced by 
certain promissory notes secured by a single deed of trust 
upon both said parcels of real estate. At the time a single 
heating plant supplied the heat for both of said buildings. 
The said contract amongst other things provided and con¬ 
tained the following: 

i 

“4. The purchasers shall have the right to provide sep¬ 
arate heating plants for the two buildings in place of the 
one now in operation, and to make structural phanges in 
the buildings which shall not impair the value thereof. 

4 ‘5. Should the purchasers elect to instal- separate heat¬ 
ing plants in the two buildings, at any time after the pay¬ 
ment of the Fifty-three Thousand, Two Hundred and Six¬ 
ty-six and 67/100 Dollars ($53,266.67) of the deferred pur¬ 
chase money, then said purchasers or their assigns shall 
have the right to substitute for the Deed of Trust securing 
the balance of such deferred purchase money, two separate 
Deeds of Trust, one to secure Two Hundred and Forty-five 
Thousand Dollars ($245,000) on Lots 9 and 189, and one 
for Four Hundred and Fifty-five Thousand Dollars ($455,- 
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000) on Lots 155 and 812, sliould the entire Seven Hundred 
Thousand Dollars ($700,000) of deferred purchase price 
be still unpaid, or in the same ratio, should any part of 
the same be then paid, and to substitute for each of the ex¬ 
isting notes of Twenty-five Thousand Dollars ($25,000) 
two notes of Twelve Thousand Five Hundred Dollars 
($12,500) each, payable on or before the expiration of the 
unexpired portion of the ten years fixed for the payment 
of said original notes; Provided, that at least one of said 
notes for Twelve Thousand Five Hundred Dollars ($12,- 
500) secured by each of said new Deeds of Trust or Twen¬ 
ty-five Thousand Dollars ($25,000) in all, shall be paid an¬ 
nual lv.” 

« 

Said contract of sale and purchase was consummated and 
closed according to its terms and the defendants entered 
into the possession of said premises. Thereafter, defend¬ 
ants paid $53,266.67 of the deferred purchase money and 
thereafter elected to install separate heating plants in the 
two buildings, as provided in said contract, notified 
14 the plaintiff, and their other grantors, and the other 
owners and holders of said notes of said election, 
and demanded of them and each of them that tliev receive 
the new notes as provided for in paragraph 5 of the con¬ 
tract above quoted, in substitution and exchange for the 
original notes held by them secured by said original trust, 
so that they might be released and the new separate trusts 
provided for in said contract of sale be separately placed 
upon said parcels of land. The note sued on is one of the 
notes provided for in said contract. 

Meanwhile, the defendants, relying upon the provisions 
of paragraphs 4 and 5 of said contract of sale above quoted, 
entered into a contract with G. B. Bryan for the sale, 
amongst other things, of said Highlands Apartment, de¬ 
scribed in the declaration, on terms which required the re¬ 
lease of the original single trust above mentioned for $753,- 
266.67 and the substitution therefor on said Highlands 
Apartment of a separate trust for $455,000 and on said 
Westmoreland Apartment a separate trust of $245,000.00 
as provided in paragraph 5 of the contract of sale above 
quoted. The plaintiff at the time was the owner and holder 
of notes secured by said $753,266.67 trust in the aggregate 
principal amount of $175,000.00 and declined and refused 
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to substitute for any of such notes so held by hpn, any notes 
as provided for, and to be given as in paragraph 5 of the 
contract of sale above quoted put forth, and bitake his con¬ 
tract above set forth in regard to said separate refinancing. 

Whereupon the defendants instituted an action in equity 
in this Court against the plaintiff and others, the purpose 
of which was amongst other things to require the plaintiff 
to perform his said contract, to surrender his said original 
notes, and accept in substitution the new notes as provided 
in said paragraphs 4 and 5 of the agreement ojf sale above 
quoted. In said equity suit a final decree was ren- 
15 dered against the plaintiff and in favot* of the de¬ 
fendants, requiring the plaintiff to surrender said 
original notes and accept such new notes. Said decree re¬ 
mains in full force and effect. Meanwhile, thejtime for the 
settlement of the sale by the defendants of the Highlands 
and Westmoreland Apartments to purchaser fcr. B. Bryan 
above mentioned arrived and expired, defendants were 
unable to comply with their contract with Bryan, on account 
of the refusal of the plaintiff to carry out his contract with 
defendants, and because thereof, said purchaser Bryan re¬ 
fused to consummate said purchase and rescinded the same, 
and through the aforesaid refusal of the plaihtiff, the de¬ 
fendants lost the sale. All to their damage in the sum of 
$500,000.00 for which thev prav judgment. 

HARRY WARDMAN. 

THOMAS P. BONES. 

DANIEL THEW WRIGH't, 

PHILIP ERSHLER, j 

700 Edmonds Building, 
Attorneys for Wardman and Bones. 

Affidavit of Defense. j 

* * # # # # i # 


District of Columbia, 

Harry Wardman and Thomas P. Bones, bejing severally 
sworn, respectively say that they are defendants in this 
cause, they admit the making, execution and delivery of 
the promissory note described in the declaration, admit that 
the plaintiff holds the same, and deny that! he has any 
right of property or ownership therein. They deny that 
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anv sum whatever is due from them or either of them to 
•> 

the plaintiff, or any one else upon said note. They further 
aver that on and prior to May 24, 1924 the plaintiff, to¬ 
gether with certain other persons, were the owners of Lots 
155, 179, 812 and 9 in Square 2530, in the City of 

16 Washington, known as the Highland Apartment and 
the Westmoreland Apartment and for certain pur¬ 
poses carried the legal title thereto in the name of their 
agents, representatives and appointees, Thomas Morton 
Gittings, Charles H. Merillat and Myer Cohen, and on said 
day the plaintiff and said other owners, through their said 
agents, representatives and appointees, made a written 
contract to sell the said real estate to the defendants, Ward- 
man, Bones and TIobbs, at the price of $1,200,000.00 of 
which a balance of the purchase price in the amount of 
$753,266.67 was evidenced by promissory notes secured by 
single deed of trust upon both of said parcels of real estate. 
Said purchase money notes were executed and delivered, 
and distributed amongst the said owners, including the 
plaintiff. Thereafter, separate trusts on the Highland 
Apartment and Westmoreland Apartment, individually, 
were substituted for the original single trust which covered 
both parcels and new purchase money notes secured by 
said separate individual trusts were by decree of court 
substituted and exchanged between the said original owners 
and the defendants, for the original purchase money notes 
secured by the original trust on both properties. The note 
described in the declaration is a note for a balance of the 
purchase price on the said Highlands Apartment, being one 
of the substituted notes aforesaid. The defendants paid to 
the said owners, including the plaintiff, at the time of the 
said sale, cash in the amount of $100,000.00 and have since 
paid to them on account of notes representing the balance 
of the purchase price the amount of $186,516.67. In 1931 
the defendants were unable to pay the taxes and interest 
as provided in said new trust on the Highlands Apartment, 
whereupon the plaintiff and the other original owners of 
said Highlands Apartment elected to rescind and did 

rescind the said sale thereof to the defendants. On 

17 about the 26th day of May, 1931 the plaintiff and 
the other said prior owners, for the purpose only 

of vesting the naked legal title to the said Highlands Apart¬ 
ment in their agents and appointees for themselves, pro- 
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cured the form of a sale of said Highlands Apartment 
under the said last mentioned deed of trust to be gone 
through with; said sale was not bona fide, there were no 
bona fide bidders nor bids thereat, the plaintiff and the 
other said original owners procured the property to be 
knocked down to them at said sale at a nominal figure set 
and chosen by themselves and the premises \\{ere knocked 
down to and by the trustees under said trust conveyed 
to the agent, representative and nominee of [the plaintiff 
and the other said owners, for their benefit, ajid said title 
is now held by him as a mere figurehead for ^nd on their 
respective behalves. The plaintiff and the otper original 
owners have re-entered into possession of the said premises, 
and have ever since retained the same, collectiiig the rents 
and enjoying the profits thereof. These defendants aver 
that the said note sued on in the declaration is discharged 
and cancelled, there is nothing due from them to any person 
thereon. On the 24th day of May, 1924, the plaintiff, to¬ 
gether with certain other persons, was the ow|ner of Lots 
155, 179, 512 and 9, in Square 2530, consisting qf the High¬ 
land Apartment and the Westmoreland Apartment, on Con¬ 
necticut Avenue in the City of Washington, District of 
Columbia, the said owners, for purposes of their own, carry¬ 
ing the legal title in their agents, representatives and ap¬ 
pointees, Thomas Morton Gittings, Charles H. Merillat and 
Myer Cohen, and on said day the plaintiff anc} said other 
owners, through their said agents, representatives and ap¬ 
pointees, thereto duly authorized, entered into a contract 
with the defendants for the sale to and purchase by them 
of said premises. Said contract was in writiijg and pro¬ 
vided amongst other things that the balance of the 
18 purchase price, $753,266.67 should be evidenced by 
certain promissory notes secured by a single deed 
of trust upon both said parcels of real estate. At the time 
a single heating plant supplied the heat for both of said 
buildings. The said contract amongst other jhings pro¬ 
vided and contained the following: 

“4. The purchasers shall have the right to prbvide sepa¬ 
rate heating plants for the two buildings in place of the 
one now in operation, and to make structural changes in 
the building which shall not impair the value thereof. 

“5. Should the purchasers elect to instal- separate heat¬ 
ing plants in the two buildings, at any time aft^r the pay- 
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men! of the Fifty-three Thousand, Two Hundred and Sixty- 
six and 67/100 Dollars ($53,266.67) of the deferred pur¬ 
chase money, then said purchasers or their assigns shall 
have the right to substitute for the Deed of Trust securing 
the balance of such deferred purchase money, two separate 
Deeds of Trust, one to secure Two Hundred and Forty-five 
Thousand Dollars ($245,000.) on Lots 9 and 179, and one 
for Four Hundred and Fifty-five Thousand Dollars ($455,- 
000.) on Lots 155 and 812, should the entire Seven Hundred 
Thousand Dollars ($700,000.) of deferred purchase price 
be still unpaid,! or in the same ratio, should any part of 
the same be then paid, and to substitute for each of the 
existing notes of Twenty-five Thousand Dollars ($25,000.) 
two notes of Twelve Thousand Five Hundred Dollars 
($12,500.) each, payable on or before the expiration of the 
unexpired portion of the ten years fixed for the payment 
of said original notes: Provided, that at least one of said 
notes for Twelve Thousand Five Hundred Dollars 
($12,500.) secured by each of said new Deeds of Trust or 
Twenty-five Thousand Dollars ($25,000.00) in all, shall be 
paid annually.” 

Said contract of sale and purchase was consummated and 
closed according to its terms and the defendants entered 
into the possession of said premises. Thereafter, defend¬ 
ants paid $53,266.67 of the deferred purchase money and 
thereafter elected to install separate heating plants in the 
two buildings, as provided in said contract, notified the 
plaintiff, and their other grantors, and the other owners 
and holders of said notes of said election, and demanded 
of them and each of them that thev receive the new notes 
as provided for in paragraph 5 of the contract above 
quoted, in substitution and exchange for the original 
19 notes held bv them secured bv said original trust, 
so that they might be released and the new sepa¬ 
rate trusts provided for in said contract of sale be sepa¬ 
rately placed upon said parcels of land. The note sued on 
is one of the notes provided for in said contract. 

Meanwhile, the defendants, relying upon the provisions 
of paragraphs 4 and 5 of said contract of sale above quoted, 
entered into a contract with G. B. Bryan for the sale 
amongst other things, of said Highlands Apartment and 
Westmoreland Apartment, described in the declaration, on 
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terms which required the release of the original single trust 
above mentioned for $753,266.67 and the substitution there¬ 
for on said Highlands Apartment of a separate trust for 
$455,000 and on said Westmoreland Apartment of a sepa¬ 
rate trust of $245,000.00 as provided in paragraph 5 of the 
contract of sale above quoted. The plaintiff af the time was 
the owner and holder of notes secured by said $753,266.67 
trust in aggregate principal amount of $175,000.00, and de¬ 
clined and refused to substitute for any of £uch notes so 
held by him, any notes as provided for, and to be given 
as in paragraph 5 of the contract of sale abo|e quoted put 
forth, and broke his contract above set forth in regard to 
separate refinancing. 

Whereupon, the defendants instituted an acjtion in equity 
in this Court against the plaintiff and others!, the purpose 
of which was amongst other things to require the plaintiff 
to perform his said contract, to surrender hid said original 
notes, and accept in substitution the new notejs as provided 
in said paragraph- 4 and 5 of the agreement of sale above 
quoted. In said equity suit a final decree ivas rendered 
against the plaintiff and in favor of the defendants, requir¬ 
ing the plaintiff to surrender said original notjes and accept 
such new notes. Said decree remains in full force and ef¬ 
fect. Meanwhile, the time for the settlement of the sale 
by the defendants of the said Highlands and West- 
20 moreland to purchaser G. B. Bryan above mentioned 
arrived and expired, defendants were unable to 
comply with their contract with Bryan, on account of the 
refusal of the plaintiff to carry out his contjract with de¬ 
fendants, and because thereof, said purchasier Bryan re¬ 
fused to consummate said purchase and rescinded the 
same, and through the aforesaid refusal of j the plaintiff, 
the defendants lost the sale. All to their damage in the 
sum of $500,000.00. j 

HARRY WARDMAN. 
THOMAS P. BONES. 

i 

Sworn to before me and subscribed in my presence by 
Harry Wardman and Thomas P. Bones this 12th day of 
August, 1931. 

[seal.] ROBERT N. TAYLOR, 

Notary Public, D. C. 
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Plaintiff's Motion for Judgment under Rule 73. 
Filed August 20, 1931. 


Now comes the plaintiff, by his counsel, and moves the 
court to enter judgment in favor of the plaintiff for the 
amount sued on in this case against defendants Harry 
Wardman and Thomas P. Bones, under Rule 73 of this 
court, on the ground that the affidavit of defense of said 
named defendants filed herein is insufficient under said 
Rule. 

CHARLES H. MERILLAT, 
LEVI H. DAVID, 

Attorneys for Plaintiff. 

21 Plaintiff's Motion to Strike Plea. 


Now comes the plaintiff, by his counsel and moves the 
court for an order striking out the plea of defendants 
Wardman and Bones on the following grounds: 

1. Because said plea fails to set forth facts, which if 
true, constitute a defense to plaintiff’s declaration. 

2. Because said plea admits the making, execution and 
delivery of the note sued on herein, admits that the note 
sued on is one of the substituted notes mentioned in said 
plea, admits that the defendants were unable to pay taxes 
and interest as provided in the new trust on the real estate 
therein referred to, and fails to set forth that the defend¬ 
ants ever paid the note, and said plea fails to set forth 
facts, which, if true, constitute a defense of plaintiff’s 
declaration. 

3. Because of the allegations therein set forth antedat¬ 
ing the execution and delivery of the substituted note herein 
sued on are immaterial, irrelevant and incompetent and do 
not constitute a defense. 

4. Because payment of part of purchase money alleged 
in said plea is immaterial and irrelevant and constitutes 
no defense to the note herein sued on. 

And plaintiff further moves the court to strike out the 
following parts of said plea, namely: 
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(a) The words on page 1, line 5 of said plea, beginning 
with “and deny” and ending with the word^ “or owner¬ 
ship therein, because the same is the conclusion of the 
pleader and no facts are set forth in said plea justifying* 
said conclusion; and also strike 

(b) That part of said plea on page 1, next! to last line, 
beginning with the words “The defendants paid to 

22 the said owners” and ending with the words on page 
2, “amount of $186,516.67” on the ground that the 

same is immaterial, irrelevant and incompetent; and also 
strike | 

(c) That part of said plea on page 2, line 3, beginning 
with the words “whereupon the plaintiffs and the other 
original owners of said Highlands Apartment elected to 
rescind and did rescind the said sale thereof”! and ending 
with the words “to be delivered up to them by the plain¬ 
tiff” because the same is immaterial, irrelevant and in¬ 
competent, and because the matters and thingsj therein set 
forth constitute the conclusions of the pleader, with no 
facts in said plea justifying such conclusions! 

CHARLES H. MERILLAT, 
LEVI H. DAVID, 

Attorneys for Plaintiff . 

Plaintiff’s Motion to Strike Plea of Recoupment. 

* * * * # * ! • 

i 

Now comes the plaintiff, by his counsel, and moves the 
court to enter an order striking out the “plea of recoup¬ 
ment and claim for damages” filed herein by (defendants 
Harry Wardman and Thomas P. Bones: 

1. Because the same fails to set forth facts Sufficient to 
constitute a plea of recoupment and claim for damages. 

2. Because said plea fails to allege the date when de¬ 
fendants paid $53,266.67 of the deferred purchase money 
therein referred to, or when defendants notified the plain¬ 
tiff, and other grantors therein referred to, or when the de¬ 
fendants made demands upon the plaintiff or others, as pro¬ 
vided in paragraph 5 of the contract referred to in said 
plea; said plea fails to set forth dates surrounding the cir¬ 
cumstances set forth in said plea, from which it may be 

ascertained whether or not the said alleged circum- 

23 stances would constitute a plea of recoupment or 
claim for damages. 
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3. Because the said plea of recoupment is vague, indefi¬ 
nite and uncertain. 

4. Because said plea fails to state the date of the alleged 
contract entered into between one Bryan and the defend- 
ants; and fails to allege that such alleged Bryan contract, 
which it is alleged in said plea, related to the sale of land, 
was in writing. 

5. Because the alleged Bryan contract mentioned in said 
plea was not enforceable and all allegations with reference 
thereto in said plea are immaterial, irrelevant and in¬ 
competent herein. 

(>. Because the matters and things alleged with reference 
to the equity suit are immaterial, irrelevant and incompe¬ 
tent, and because no dates are given with reference to said 
suit, and because the same do not constitute a basis for 
recoupment or claim for damages. 

7. Because no facts are set forth showing any legal basis 
for recoverv of damages. 

8. Because the matters and things averred in said plea 
as constituting defendants’ claim of recoupment and for 
damages are not real or substantial or sufficient in law 
to justify anv recoverv herein. 

CHARLES H. MERILLAT, 
i LEVI H. DAVID, 

Attorneys for Plaintiff. 

24 Supreme Court of the District of Columbia. 

Monday, October 19, 1931. 

Sessions resumed pursuant to adjournments. 

Hon. Chief Justice Alfred A. Wheat, Peyton Gordon, 
Jesse C. Adkins, 0. R. Luhring, Justices, presiding. 

#**•••• 


Upon consideration of the motion filed in each of the 
above entitled causes for judgment under the 73rd rule it 
is ordered that the defendants file substituted affidavits of 
defense herein within five (5) days otherwise the motion for 
judgment will be granted. 

WHEAT, 

Chief Justice. 


I 


W. S. HUTCHINS. 
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Amended Affidavit of Defense. 

I 

Filed October 23, 1931. ! 

i 

I 

* * # * * • 
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District of Columbia, ss: \ 

7 i 

Harry Wardman and Thomas P. Bones, beii^g severally 
sworn, respectively say that they are defendants in this 
cause; they admit the making, execution and delivery of 
the promissory note described in the declaration; admit 
that the plaintiff holds the same; plaintiff his no right 
of property or ownership therein. No sum whatever is 
due from them or either of them to the plaintiff, or any 
one else upon or on account of said note. Prior to May 
24, 1924, the plaintiff, together with certain other persons, 
were the owners of Lots 155, 179, 812 and 9 in Square 2530, 
in the City of Washington, known as the Highland Apart¬ 
ment and the Westmoreland Apartment and for certain 
purposes carried the legal title thereto in the name of 
their agents, representatives and appointees, Thomas Mor¬ 
ton Gittings, Charles H. Merillat and Myer Qohen; said 
two properties adjoined, and were heated by a single heat¬ 
ing plant which heated both. On said Oil said day, 
25 the plaintiff and said other owners, thrpugh their 
said agents, representatives and appointees thereto 
authorized, made and entered into a written Contract to 
sell the said two parcels of real estate to the defendants, 
Wardman, Bones and Hobbs, at the price of $1,200,000.00, 
of which a balance of the purchase price in the amount of 
$753,266.67 was evidenced by promissory notes Secured by 
a single deed of trust upon both of said parcels of real 
estate. Said purchase money notes were executed, deliv¬ 
ered and distributed amongst the said owners, including 
the plaintiff. Thereafter, separate trusts on the Highland 
Apartment and Westmoreland Apartment, individually, 
were substituted for the original single trust which covered 
both parcels and new purchase money notes secured by 
said separate individual trusts, were exchanged between 
the said original owners and the defendants, for tile original 
notes secured by the original trust on both properties, all 
as provided for by the terms of said written contract of 
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sale, as hereinafter appears. The note described in the 
declaration is a note for a balance of the purchase price 
on the said Highlands Apartment, being one of the ex¬ 
changed notes aforesaid. The defendants paid to the said 
owners, including the plaintiff, at the time of the said sale, 
cash in the amount of $100,000.00 and have since paid to 
them on account of notes representing the balance of the 
purchase price the amount of $186,516.67. In 1931 the de¬ 
fendants were unable to pay the taxes and interest as pro¬ 
vided in said new trust on the Highlands Apartment, where¬ 
upon the plaintiff and the other original owners of said 
Highlands Apartment elected to rescind and did rescind 
the said sale thereof to the defendants and with consent 
of said defendants, entered upon and repossessed them¬ 
selves of said real estate. On about the 26th day of May, 
1931 the plaintiff and the other said prior owners, for the 
purpose only of vesting the naked legal title to the 
26 said Highlands Apartment in their agents and ap¬ 
pointees for their own benefit, procured the form 
of a sale of said Highland Apartment under the said last 
mentioned deed of trust to be gone through with; said al¬ 
leged sale is the one referred to in the affidavit of merit 
filed by plaintiff herein; said sale was not real nor bona 
fide, there were no bona fide bidders nor bids thereat, the 
plaintiff and the other said original owners procured the 
property to be knocked down to them at said sale at a 
nominal figure set and chosen by themselves, and much 
less than the value thereof, and the premises were knocked 
down to them and bv the trustees under said trust con- 

mr 

veyed to the agent, representative and nominee of the 
plaintiff and the other said owners, for their benefit, and 
said title is now held by him as a mere figurehead for and 
on their respective behalves. The plaintiff and the other 
original owners, after having reentered into possession of 
the said premises as above set forth, have ever since re¬ 
tained the same, collecting the rents and enjoying the 
profits thereof, and have also retained the $286,516.67 paid 
on account of the purchase price. The plaintiff and other 
vendors having rescinded the sale as above set forth, can¬ 
not recover any balance of the purchase price. The note 
herein sued on is for part of the balance of the purchase 
price, and is discharged and cancelled, and there is noth¬ 
ing due from them to any person thereon. 
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Further Defense by Way of Recoupment and Counter-claim. 

On the 24th day of May, 1924, the plaintiff, together with 
certain other persons, was the owner of Lots }55, 179, 512 
and 9, in Square 2530, consisting of the Highland Apart¬ 
ment and the Westmoreland Apartment, on Connecticut 
Avenue in the City of Washington, District of Columbia, 
the said owners, for purposes of their own, carrying the 
legal title in their agents, representatives and ap- 
27 pointees, Thomas Morton Gittings, Charles H. Meril- 
lat and Myer Cohen, and -on said day the plaintiff 
and said other owners, through their said agents, rep¬ 
resentatives and appointees, thereto duly authorized, en¬ 
tered into a contract with the defendants for the sale to 
and purchase by them of said premises. Said cpntract was 
in writing and provided amongst other things that the bal¬ 
ance of the purchase price, $753,266.67 should pe evidenced 
by certain promissory notes secured by a single deed of 
trust upon both said parcels of real estate. At the time 
a single heating plant supplied the heat for both of said 
buildings. The said contract amongst other things pro¬ 
vided and contained the following: 

“4. The purchasers shall have the right to provide sepa¬ 
rate heating plants for the two buildings in place of the 
one now in operation, and to make structural changes in 
the building which shall not impair the value thereof. 

“5. Should the purchasers elect to install separate heat¬ 
ing plants in the two buildings, at any time aftfer the pay¬ 
ment of the Fifty-three Thousand, Two Hundred and 
Sixty-six and 67/100 Dollars ($53,266.67) of tlje deferred 
purchase money, then said purchasers or their assigns shall 
have the right to substitute for the Deed of Trust secur¬ 
ing the balance of such deferred purchase money, two sepa¬ 
rate Deeds of Trust, one to secure Two Hundred land Forty- 
five Thousand Dollars ($245,000.00) on Lots 9 apd 179, and 
one for Four Hundred and Fifty-five Thousand Dollars 
($455,000.) on Lots 155 and 812, should the entire Seven 
Hundred Thousand Dollars ($700,000.) of deferred pur¬ 
chase price be still unpaid, or in the same ratio, jshould any 
part of the same be then paid, and to substitute for each 
of the existing notes of Twenty-five Thousand Dollars ($25,- 
000.) two notes of Twelve Thousand Five Hundred Dollars 
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($12,500.) each, payable on or before the expiration of the 
unexpired portion of the ten years fixed for the payment of 
said original notes; Provided, that at least one of said notes 
for Twelve Thousand Five Hundred Dollars ($12,500.) 
secured by each of said new Deeds of Trust or Twenty-five 
Thousand" Dollars ($25,000.00) in all, shall be paid an- 
nuallv.” 

Said contract of sale and purchase was consummated ac¬ 
cording to its terms and the defendants entered into the 
possession of said premises. Thereafter, defendants 
28 paid $53,266.67 of the deferred purchase money and 
thereafter elected to install separate heating plants 
in the two buildings, as provided in said contract, notified 
the plaintiff, and their other grantors, and the other owners 
and holders of said notes of said election, and demanded 
of them and each of them that thev receive the new notes as 
provided for in paragraph 5 of the contract above quoted 
secured by such separate trust, in substitution for the 
existing notes held by them secured by said single trust, 
so that they might be released and the new separate trusts 
provided for in said contract of sale be separately placed 
upon said parcels of land. The note sued on is one of the 
notes provided for in said contract. 

Meanwhile, the defendants, relying upon the provisions 
of paragraphs 4 and 5 of said contract of sale above quoted, 
entered into a contract with G. B. Brvan for the sale 
amongst other things, of said Highlands Apartment and 
Westmoreland Apartment, described in the declaration, on 
terms which required the release of the original single trust 
above mentioned for $753,266.67 and the substitution there¬ 
for on said Highlands Apartment of a separate trust for 
$455,000.00 and on said Westmoreland Apartment of a sep¬ 
arate trust of $245,000.00 as provided in paragraph 5 of the 
contract of sale above quoted. The plaintiff at the time 
was the owner and holder of purchase money notes secured 
by said $753,266.67 single trust on both properties in ag¬ 
gregate principal amount of $175,000.00, and declined and 
refused to substitute for any of such notes so held by him, 
any notes as provided for, and to be substituted as in para¬ 
graph 5 of the contract of sale above quoted set forth, and 
as he was required by said contract of sale to do, and un¬ 
lawfully broke his contract above set forth in that regard. 
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Whereupon the defendants instituted an action in equity 
in this Court against the plaintiff and others, t!he purpose 
of which was amongst other things to require tjhe plaintiff 
to perform his said contract in the premises by 

29 surrendering his said original notes, and accepting 
in substitution the notes secured by separate trusts 

on said two properties, as provided in said paragraphs 4 
and 5 of the contract of sale above quoted. In jsaid equity 
suit a final decree was rendered against the plaintiff and 
in favor of the defendants, requiring the plaintiff to sur¬ 
render said original notes and accept such new notes. Said 
decree remains in full force and effect. Meanwhile, the 
time for the settlement of the sale by the defendants of the 
said Highlands and Westmoreland to purchaser G. B. 
Bryan above mentioned arrived and expired, defendants 
were unable to comply with their contract with Bryan, on 
account of the refusal of the plaintiff to carry ciut his con¬ 
tract with defendants, and because thereof, said purchaser 
Bryan refused to consummate said purchase and rescinded 
the same, and through the aforesaid refusal of tlje plaintiff, 
the defendants lost the sale. All to their damage!in the sum 
of $500,000.00. 

HARRY WARDMAN. 
THOMAS P. JBONES. 

Sworn to before me and subscribed in my presence by 
Harry Wardman and Thomas P. Bones this 22nd day of 
October, 1931. 

f seal. ] EVELYN R. POTTERTbN, 

Notary Public , D. C. 

Plaintiff's Motion for Judgment under Ride 73 dnd Motion 
to Strike Pleas of Defendant Wardman and Bones. 

Filed October 26,1931. 

* # # # # # I # 

Now comes the plaintiff, by his counsel, and fnoves the 
Court to enter judgment in favor of the plaintiff for the 
amount sued on in this case against defendants Hajrry Ward- 
man and Thomas P. Bones, under rule 73 of this Court, on 
the ground that the amended affidavit of defense of 

30 said defendants filed herein is insufficient pnder said 
rule. 
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And the plaintiff renews his motions heretofore filed to 
strike the pleas of recoupment and claim for damages and 
parts thereof filed herein by defendants Harry Wardman 
and Thomas P. Bones on the same grounds heretofore set 
forth in plaintiff’s motion filed herein. 

C. H. MERILLAT, 

LEVI H. DAVID, 
Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Tuesday, November 10, 1931. 

Sessions resumed pursuant to adjournments. 

Hon. Chief Justice Alfred A. Wheat, Peyton Gordon, 
Jesse C. Adkins; O. R. Luhring, Justices, presiding. 

******* 

Upon consideration of the motion filed herein for judg¬ 
ment under the 73rd rule it is ordered that said motion be 
and the same is hereby granted, whereupon, judgment is 
ordered. 

Wherefore it is considered that plaintiff recover of de¬ 
fendants herein the sum of Ten Thousand Seven Hundred 
Forty-six Dollars and Sixty-one Cents ($10,746.61) with in¬ 
terest thereon from the 26th day of May, 1931, together with 
costs of suit to be taxed by the Clerk and have execution 
thereof. 

I WHEAT, 

Chief Justice. 


Memoranda. 

November 13, 1931.—Appeal noted in open court. Bond 
for costs on appeal fixed at $100.00 or $50.00 cash in lieu 
thereof. 

December 1, 1931.—$50 deposited in lieu of bond on ap¬ 
peal. 

31 Designation of Record. 

Filed November 18, 1931. 
******* 

The Clerk will please prepare transcript for appeal in the 
above entitled cause and include therein: 
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1. Copy of the declaration and affidavit of mbrit. 

2. Copies of pleas and amended affidavit of defense. 

3. Entry granting motion for judgment. j 

4. Judgment. ! 

5. Note of appeal and deposit for costs. 

6. This order. j 

DANIEL T. WRIGHT, 
PHILIP ERSHLjER, 

Attorneys for Defendants Wardman and Bones. 

Additional Designation of Records 

| 

Filed November 19,1931. 

I 

* # # # # # j # 

The Clerk will please include in the transcript of record 
on appeal in the above entitled cause the following addi¬ 
tional matters: 

1. Defendants’ original pleas and original affidavit of de¬ 
fense. ! 

2. Plaintiff’s motion for judgment and motions to strike 
defendants’ pleas and parts thereof. 

3. Order granting judgment with leave to tile amended 
affidavits of defense. 

4. Plaintiff’s renewed motions for judgment notwith¬ 
standing amended affidavits of defense and to strike. 

5. This additional designation. 

C. H. MERILLAT, 

LEVI H. DAVID, 
Attorneys fof\ { Plaintiff. 

j 

32 Service of copy of foregoing acknowledged this 
19th day of November, 1931. 

DANIEL THEW WRIGHT, 
(ByE. R. P.,) 

Counsel for Defts. Wardman & Bones. 

I 

Assignment of Errors. 

Filed January 28, 1932. 

####### 

i 

The defendants make the following assignment of errors: 
1. The Court erred in holding the affidavit of defense in- 
sufficient. i 
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2. The Court erred in sustaining the plaintiff’s motion for 
judgment. 

3. The Court erred in rendering judgment in favor of the 
plaintiff. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 
Attorneys for Wardman & Bones. 

33 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered 1 to 32, both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel 
herein filed, copies of which are made part of this transcript, 
in cause No. 80085 at Law, wherein Walter S. Hutchins is 
Plaintiff and Harry Wardman et al. are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe by name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 4th dav of Februarv 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5608. Harry Wardman and Thomas P. Bones, appel¬ 
lants, vs. Walter S. Hutchins. Court of Appeals, District 
of Columbia. Filed Feb. 9,1932. Henry W. Hodges, Clerk. 
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Court of Appeals of the District ofj Columbia 

APRIL TERM, 1932. | 


No. 5608 


HARRY WARDMAN AND THOMAS 

APPELLANTS, 

vs. 

WALTER S. HUTCHINS. 


FILED APRIL 26, 1932. 


P.i BONES, 
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i 

i 


Bill of Particulars. 

Filed July 28, 1931. | 

In the Supreme Court of the District of Columbia. 

At Law. ' 

No. 80085. I 

Walter S. Hutchins, New Canaan, Conn., plaintiff, 

i 

vs. | 

Harry Wardman (1025 15th Street N. W.), Thomas P. 
Bones (Shoreham Hotel), James D. ITohns, De¬ 
fendants. j 

One (1) promissory note of defendants as follows: 

i 

$12,500. Washington, D. C., June 12th 1927. 

I 

On or before June 12th, 1931, we jointly and severally 
promise to pay to the order of Walter S. Hutchips, Twelve 
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Adjustment second half of real estate 
taxes for year ending June 30, 1931, 
from Januarv 1, 1931, to May 26, 

1931 .J,. 3,901.12 

Penalty . 78.02 

Adjustment of interest on $190,000 
notes dated February 1, 1910, se¬ 
cured by prior deed of trust on the 
property hereinbefore described, at 
rate of 5% from February 1, 1931 
(last date to which interest was 
paid) to May 26, 1931 (3 months 25 


days) .. 3,034.72 

Forward . 7,343.56 


72,500.00 


Balance applicable to payment of in¬ 
terest and principal of outstanding 
unpaid notes, aggregating $388,750, 
of Harry Wardman, Thomas P. 

Bones and James D. Hobbs, dated 
June 12, 1927, secured by deed of 
trust dated October 7, 1927, convey¬ 
ing Lots 155 and 812 in Square 2530, 
more particularly described in said 
deed of trust, per Schedule A, as 
follows: 

Interest at rate of 6% from De¬ 
cember 12, 1930 (date to which 
interest was last paid) to May 
26, 1931 (5 months 14 days). . . 10,625.84 
Payment of 14.02716 plus % on 
account principal of said notes 
of Wardman, Bones and Hobbs 54,530.60 

leaving unpaid balance on said notes 
of $334,219.40, with interest thereon 
at rate of 6% from May 26, 1931. 


72,500.00 72,500.00 
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Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, do hereby certify, in obedience 
to the Writ of Certiorari, hereto attached and returned 
herewith, that the foregoing are true and correct copies of 
the Bill of Particulars and Statement of Account, omitted 
by inadvertance from the record hereto transmitted to the 
Court of Appeals of the District of Columbia, in cause en¬ 
titled Walter S. Hutchins vs. Harry WTirdman et al., at 
Law No. 80085. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 26th day of April, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Filed Apr. 25, 1932. Frank E. Cunningham, Clerk. 
The United States of America, ss: 

The President of the United States of America to the 

Honorable the Justices of the Supreme Court of the 

District of Columbia, Greeting: 

Whereas in a certain suit in said Supreme Court between 
Walter S. Hutchins, Plaintiff, and Harry Wardman, 
Thomas P. Bones, and James D. Hobbs, defendants, Law 
No. 80,085, which suit was removed to the Court of Ap¬ 
peals of the District of Columbia by virtue of an appeal, 
agreeably to the act of Congress in such case made and 
provided, a diminution of the record and proceedings of 
said cause has been suggested, to wit: 

The bill of particulars attached to and made a part of 
the declaration in the above entitled cause, and the state¬ 
ment of account annexed to the bill of particulars and 
made a part of the plaintiff’s declaration. 



You, therefore, are hereby commanded that, searching 
the record and proceedings in said cause, you certify what 
omissions, to the extent above enumerated, ypu shall find 
to the said Court of Appeals, so that you have the same, 
together with this writ, before the said Court of Appeals 1 
forthwith. i 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the twenty-third day of 
April, in the year of our Lord one thousand nine hundred 
and thirty-two. 

[Seal Court of Appeals, District of Coluijnbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia . 

i 

[Endorsed:] Court of Appeals of the District of Co¬ 
lumbia, April Term, 1932. No. 5608. Harry Wardman 
et al., appellants, vs. Walter S. Hutchins. Writ of Cer¬ 
tiorari. Return to Writ. Court of Appeals, District of 
Columbia. Filed Apr. 26, 1932. Henry W. Hddges, Clerk. 
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BRIEF OF APPELLEE. 


Walter S. Hutchins obtained judgment for Want 
of a sufficient affidavit of defense in the first case 
against the appellants for a deficiency arising <}n a 
note of appellants and one Hobbs secured by sepa¬ 
rate deed of trust on the Westmoreland apartnient 
house in Washington, sold by the Hutchins Estate 
to the appellants. 

Case No. 5608 is a similar case arising out of sale 
of the Highlands apartment house by the Hutchins 
Estate to the appellants. Both properties had been 
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No. 5608. 


HARRY WARDMAN AND THOMAS P. BOI^ES, 

APPELLANTS, 

VS. I 

WALTER S. HUTCHINS, APPELLEE. 


BRIEF OF APPELLEE. 


Walter S. Hutchins obtained judgment for want 
of a sufficient affidavit of defense in the first case 
against the appellants for a deficiency arising dn a 
note of appellants and one Hobbs secured by sepa¬ 
rate deed of trust on the Westmoreland apartmient 
house in Washington, sold by the Hutchins Estjate 
to the appellants. 

Case No. 5608 is a similar case arising out of sale 
of the Highlands apartment house by the Hutchins 
Estate to the appellants. Both properties had been 
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sold by the Hutchins Estate to the appellants at the 
same time. 

Appellee ? s counsel believe that when the facts 
are considered by the court, it will be found that 
the judgments were just the ordinary garden variety 
of judgments obtained against makers of second 
deed of trust notes and deed of trust, on which the 
makers defaulted, resulting in a sale by public auc¬ 
tion of the properties by the trustee under the deed 
of trust, the properties not bringing the amount of 
the deed of trust, an account being stated and pay¬ 
ment applied on the deed of trust notes to the extent 
of the amount realized and then suit brought on the 
deficiency after demand and neglect to pay on the 
part of the makers of the purchase money notes and 
second deeds of trust. 

The only thing remarkable about the case will be 
found to be the use of what Sairey Gamp called 
“langwidge”—a literary effort by appellants’ coun¬ 
sel by deft use of language to endeavor to create an 
alleged defense sufficient to delay and have a jury 
trial where the facts and the law are plain and 
adverse to appellants. 

Statement of the Case. 

The Hutchins Estate, May 24, 1924, through Git- 
tings, Merillat and Cohen, holders of the legal title, 
sold the Highlands and Westmoreland apartment 
houses to Wardman, Hobbs and Bones (Rec. p. 13) 
for $1,200,000 and as part of the purchase price re¬ 
ceived promissory notes secured by a second deed 
of trust on the property sold in the amount of 
$753,266.67. The sale contract provided that after 
payment of $53,266.67 of the deferred purchase 


money that Wardman, Hobbs and Bones, if they 
desired to provide separate heating plants for the 
two buildings in place of the single heating plant 
furnishing heat to both buildings at the time of sale, 
might do so and then might substitute for the single 
second deed of trust and second trust notes two 
separate single trusts and notes on each building. 

A dispute arose regarding this separation intq two 
separate deeds of trust, one on each building, j and 
after proceedings in equity the substitution of sepa¬ 
rate deeds of trust and notes for unpaid purchase 
money then due was made by the execution of ( new 
notes, dated June 12, 1927, and secured by separate 
deeds of trust of the same date recorded October 7, 
1927 (Rec. p. 6), being the notes here sued on. 

The appellants continued thereafter in possession 
of the two buildings subject to the separate deeds of 
trust just as they had under the single deed of tifust. 
Thev collected the rents and income from the date 
of their purchase in 1924, and after the substitution 
of notes and deeds of trust in 1927, until there fell 
due on January 12, 1930, a semi-annual instalment 
of interest on their notes on the Westmoreland 

i 

apartment house when they defaulted and refused 
longer to pay interest, as they likewise had previ¬ 
ously defaulted in payment of the general taxes (lue 
and payable by them. 

The trustee under the deed of trust, the National 
Savings & Trust Company, upon written request, 
and after notice to each of appellants (Rec. p. 7), 
advertised for ten days the property for sale in 
The Evening Star, on January 28, 1930, at public 
auction under the terms of the deed of trust, and the 
Westmoreland apartment house was sold to the high- 


4 


est bidder at the auction sale for $112,500 (p. 7), 
subject to the first deed of trust. 

The property was bought in by a purchaser for 
the benefit of the holders of the second deed of 
trust. 

The trustee then (return to writ of certiorari, 
pages 1-6) stated an account of the sale to Ward- 
man, Hobbs and Bones, and also stated an account 
to the holders of the deed of trust notes, and en¬ 
dorsed on the deed of trust notes interest to date 
of sale, January 28, 1930, and applied on account 
of principal, pro rata , on each note the amount pay¬ 
able thereon after expenses of the public auction. 
The result was (Certiorari p. 2; Rec. pp. 4, 8) a 
balance remaining overdue and unpaid of $6,711.36, 
with interest at 6 per cent per annum from date of 
sale, January 28, 1930, on note No. 4, which note 
was due and payable June 12, 1931. 

It mav be stated here that there were other notes 
due and payable at the same time and suit was 
brought on them, but the court below held against 
their maturity and liability to suit on the ground 
that the notes on their face were not due and pay¬ 
able until several years later, as their due date on 
the face of the notes could not be accelerated by a 
provision therefor in the deed of trust. This ques¬ 
tion of acceleration in another case is before this 
court at the time of the writing of this brief. 

The suit on note No. 4 for $6,711.36, with interest 
on the note already due on its face, was supported 
by a bill of particulars and a statement of account 
rendered by the trustee to Wardman, Hobbs and 
Bones and to appellee here. As the affidavit of merit 
states, no objection was made to the statement of 



account by the appellants or any of them and to 
their liability for payment of the balance due limtil 
after suit was filed against them on July 21, ^931. 

After this suit was filed, the appellants filbd a 
plea denying liability on the alleged ground thaf by 
the foreclosure sale after default in payment of 
taxes and interest the owners of the second trust 
had (p. 10) “elected to rescind and did rescind the 
said sale thereof to the defendants, re-entered into 
possession of the said premises, and have ever since 
retained the same, collecting the rents and enjoying 
the profits thereof.’’ The affidavit of defense fur¬ 
ther asserted that the sale by the trustee was a fprm 
of sale under the deed of trust by the trustee, that 
the sale was not bona fide , that there were no bona 
fide bidders, nor bids, and that the property Vas 
knocked down at the sale at a figure set and chosen 
by the representatives of the plaintiff and other 
owners of the second trust for their benefit. It tjien 
avers that by reason thereof, the notes made by the 
appellants and Hobbs were discharged and canceled 
so that there was nothing due. 

It will be noted that in this affidavit and plea thpre 
was no allegation of fraud at the sale, nor that thbre 
was any suppression of bidders or bids or allegation 
that the National Savings & Trust Company as trus¬ 
tee did not publicly sell the property after public 
notice to everyone, including Wardman, Hobbs aiid 
Bones. 

The affidavit of defense and plea further make a 
claim against appellee, stating as a ground therefor 
that under the contract of purchase of May, 19&4, 
there was a right to separate heating plants and then 
have substitution of new and separate deed of tnjist 
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notes and deeds of trust on the Westmoreland and 
the Highlands, and that appellee objecting to the 
substitution, a suit in equity was brought, which suit 
resulted after decree in surrender of the notes made 
in May, 1924, and substitution therefor of new notes, 
being one of the notes sued on, dated June 12, 1927, 
and secured by a new deed of trust recorded Octo¬ 
ber 7, 1927 (pp. 5-6). 

The affidavit of defense and the plea set forth in 
vague general terms and without any dates that 
prior to the substitution there had been a contract 
of sale, not set forth and not stated to be in writing, 
of the Westmoreland to one Bryan, and that Bryan 
while the attempt to obtain the substitution of sepa¬ 
rate notes and trusts for the original single trust 
were progressing had broken his contract of sale and 
declined to make the purchase. It was claimed that 
the appellants had been damaged thereby to the ex¬ 
tent of $500,000. 

Neither the affidavit of defense nor the plea gave 
any dates or any particulars as to the alleged con¬ 
tract of sale to Brvan nor substitution of notes and 
trusts. 

The appellee moved for judgment for want of a 
sufficient affidavit of defense and at the same time 
appellee filed a motion to strike the alleged plea of 
recoupment (p. 18), and also moved to strike out 
certain parts of the plea as immaterial, irrelevant 
and incompetent, and as not setting forth any de¬ 
fense or case and as setting forth conclusions of 
the pleader and no facts. Also that the plea of re¬ 
coupment was vague, indefinite and uncertain, failed 
to state the date of the alleged Bryan contract or 
that it was in writing, and did not show an enforce- 
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able contract against Bryan, and no facts showing 
any legal basis for recovery of damages. 

The court after a hearing gave judgment against 
Wardman and Bones, with leave to tile substituted 
affidavits of defense. 

The substituted affidavits of defense were filed and 
an inspection of the substituted affidavit of defense 
and substituted pleas will show that except for very 
slight immaterial changes of language, and without 
being at all more specific than formerly, there isjno 
difference between the amended and the original 
pleas and affidavit of defense. 

Counsel for appellee, the court not having acted 
upon the motion to strike originally made, renewed 
appellee’s motion to strike and also appellee’s mo¬ 
tion for judgment. 

The court, evidently deeming that granting of 
judgment was sufficient, and that hence there was fio 
necessity for action on the motions, granted judg¬ 
ment, from which this appeal was taken. 

Case No. 5608 is the same in all respects as Cgse 
No. 5607 in this court, save and except that it in¬ 
volves a note given on the Highlands apartment 
house under the joint purchase made in 1924, aijid 
the substitution of the new and separate deeds pi 
trust and notes in 1927. 

The Highlands apartment house was sold under 
the separate deed of trust on May 26, 1931, by the 
National Savings & Trust Company, as trustee, pt 
public auction, and brought over and above the firkt 
trust $72,500, and after a statement of account simi¬ 
lar in all respects to that made as to the Westmore¬ 
land to all parties in interest, including Wardmafi, 
Hobbs and Bones, the pro rata share of proceeds was 

I 

| 
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applied on the Highlands note, leaving a balance due 
of $10,746.61, with interest from May 26, 1931. No 
question being made as to the correctness of the 
statement of account and application to the note of 
the proceeds of sale, and after demand and nonpay¬ 
ment of the balance, suit was brought by appellee 
for $10,746.61, with interest from May 26, 1931. 

The pleadings in this case by appellants and ap¬ 
pellee were in all respects similar to that in the 
case of the Westmoreland, and resulted in a judg¬ 
ment against appellants for want of a sufficient 
affidavit of defense for the amount sued on, with 
interest. 

ARGUMENT. 

The affidavit and amended affidavit of defense in 
this case abound in words so chosen as to avoid sub¬ 
jection to the criminal branch of the court for the 
reason that they there would be claimed to be merely 
statement of erroneous legal conclusions. They do 
not state any facts raising an issue that would call 
for determination by a civil jury of whether appel¬ 
lants were indebted on the note in question as rep¬ 
resenting a correct balance due after crediting on the 
note its pro rata share of the proceeds of a sale 
made at public auction after due advertisement and 
notice to appellants of sale of the Westmoreland for 
the reason that appellants had failed to pay overdue 
general taxes and interest overdue on second trust 
notes they had given secured by second trust on 
the Highlands. The averments of the defense affi¬ 
davits amount to nothing more than a contention 
that wffien the holders of the second trust notes in 
1931 foreclosed on the property, and in the same 
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month bought in the Westmoreland through an a^ent 
of theirs and took possession under their purchase, 
that they elected to rescind and did rescind the ^ale 
they had made in 1924 to appellants and released 
and discharged appellants from liability on the Sec¬ 
ond trust notes they had given as part of the pur¬ 
chase price. Such a contention of course is ridicu¬ 
lous and so known to appellants’ able counsel. Yet 
it is all that the words chosen in the affidavits of 
defense amount to. 

“Rescind’’ is a mere statement of a legal con¬ 
clusion. No facts are shown that under the defini¬ 
tion of the word would constitute a recission. The 
sale and taking possession thereafter and collecting 
rents don’t constitute this. 

The allegation that the form of a sale was gone 
through and the premises knocked down at a price 
set by the note holders is also a mere ambiguous 
conclusion and form of words used to hide a triie 
statement of the true facts. The words do not nega¬ 
tive the allegation of the suit that the trustee gave 
notice to defendants, advertised the property ^or 
ten days in The Evening Star and sold the property 
through an auctioneer at public sale to the highest 
bidder. There is no reason in law, equity or morals 
why the several holders of the unpaid second trpst 
notes should not agree among themselves on a price 
up to which they would bid to protect themselves and 
that if there were no higher bidders than this upSet 
price that they would buy in for their respective 
interests. The language used by the pleader and 
affiants is purposely vague, indefinite, uncertain and 
ambiguous. 
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applied on the Highlands note, leaving a balance due 
of $10,746.61, with interest from May 26, 1931. No 
question being made as to the correctness of the 
statement of account and application to the note of 
the proceeds of sale, and after demand and nonpay¬ 
ment of the balance, suit was brought by appellee 
for $10,746.61, with interest from May 26, 1931. 

The pleadings in this case by appellants and ap¬ 
pellee were in all respects similar to that in the 
case of the Westmoreland, and resulted in a judg¬ 
ment against appellants for want of a sufficient 
affidavit of defense for the amount sued on, with 
interest. 

ARGUMENT. 

The affidavit and amended affidavit of defense in 
this case abound in words so chosen as to avoid sub¬ 
jection to the criminal branch of the court for the 
reason that they there would be claimed to be merely 
statement of erroneous legal conclusions. They do 
not state any facts raising an issue that would call 
for determination by a civil jury of whether appel¬ 
lants were indebted on the note in question as rep¬ 
resenting a correct balance due after crediting on the 
note its pro rata share of the proceeds of a sale 
made at public auction after due advertisement and 
notice to appellants of sale of the Westmoreland for 
the reason that appellants had failed to pay overdue 
general taxes and interest overdue on second trust 
notes they had given secured by second trust on 
the Highlands. The averments of the defense affi¬ 
davits amount to nothing more than a contention 
that when the holders of the second trust notes in 
1931 foreclosed on the property, and in the same 
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month bought in the Westmoreland through an agent 
of theirs and took possession under their purchase, 
that they elected to rescind and did rescind the sale 
they had made in 1924 to appellants and released 
and discharged appellants from liability on the sec¬ 
ond trust notes they had given as part of the pur¬ 
chase price. Such a contention of course is ridicu¬ 
lous and so known to appellants’ able counsel. |Yet 
it is all that the words chosen in the affidavits of 
defense amount to. 

“Rescind” is a mere statement of a legal con¬ 
clusion. No facts are shown that under the defini¬ 
tion of the word would constitute a recission. the 
sale and taking possession thereafter and collecting 
rents don’t constitute this. I 

i 

The allegation that the form of a sale was gone 
through and the premises knocked down at a price 
set by the note holders is also a mere ambiguous 
conclusion and form of words used to hide a true 
statement of the true facts. The words do not nega¬ 
tive the allegation of the suit that the trustee gave 
notice to defendants, advertised the property for 
ten days in The Evening Star and sold the property 
through an auctioneer at public sale to the highest 
bidder. There is no reason in law, equity or morals 
why the several holders of the unpaid second trust 
notes should not agree among themselves on a pifice 
up to which they would bid to protect themselves and 
that if there were no higher bidders than this upset 
price that they would buy in for their respective 
interests. The language used by the pleader and 
affiants is purposely vague, indefinite, uncertain and 
ambiguous. 
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The note holders as creditors could buy in and 
hold Wardman, Hobbs and Bones. Section 544 of 
the Code expressly so provides, as follows: 

* 4 Creditor Buying.—If a creditor, for the 
payment of whose debt property shall be sold 
under a deed of trust, shall become the pur¬ 
chaser at such sale, he shall be entitled to 
credit the amount of the purchase money 
against the debt, and shall be only required 
to pay to the trustee the excess of the pur¬ 
chase monev over his debt, together with such 
additional amount as mav be necessary to de- 

m » 

fray the expenses of the sale.” 

The sale, of course, would be bona fide whether 
other persons did or did not bid. 

It mav be stated for the information of the court, 
though the same is immaterial to the validity of the 
public sale, that at the auction of each apartment 
house there was a stranger bidder and an adverse 
lower bid to that of the second trust note holders, 
and this fact was known to appellants. 

The allegation there was not “bo?ui fides” is a 
statement of a mere conclusion (State Bank vs. 
Green, 10 Neb. 130), and if appellants seek to in¬ 
sinuate fraud in the sale bv the trustee the estab- 
lished rule is that the facts constituting the alleged 
fraud must be set forth (Ency. PI. & Pr., Vol. IX, 
p. 686). The case of fraud must be made by the 
pleadings (Fogg vs. Blair, 139 U. S. 118; Missouri 
vs. Dockery, 191 U. S. 165-70). 

Two opportunities were afforded appellants to 
state a defense to the public auction sale, and each 
time while appellants denied liability and sought es¬ 
cape from their debts and sought to avoid liability 



by the immaterial statement of how much they had 
paid in on each purchase (totaling the payments on 
both apartment houses as though the total payments 
were on only one of the two, whereas as the two 
suits taken together show they are the aggregate 
of payments on both the Westmoreland and the 
Highlands and not on them separately) they ^tate 
no facts that avoid legal liability. 

It is proper, in construing the affidavit undeb the 
rule, to consider same in the light of the nature of 
the action and the defense produced (Dick vs. Jplien, 
51 App. D. C. 355). ! 

In Rice Auto Co., Inc., vs. Spillman, 51 App. jD. C. 
380, the court said: 

“The seventy-third rule, which has the ef¬ 
fect of law, says that the affidavit, to present 
a question of fact for a jury, must specifically 
state, in* precise and distinct terms, the 
grounds of defense, which must be sudh as 
would, if true, be sufficient to defeat the plain¬ 
tiff’s claim in whole or in part. * * * 
“What the seventy-third rule requires is 
very plain and definite, and must be bom- 
plied with. If laxity of statement is counte¬ 
nanced, where particularity may be employed, 
the purpose of the rule will not be seryed.” 

Cornwell vs. Southern Md. Trust Co., 53 jApp. 
D. C. 281: | 

If defendant in his affidavit of defense choosbs to 
employ doubtful or ambiguous expressions, 'jvhen 
unmistakable language was ready at hand, it is| fair 
to assume he did so because he did not dare tp use 
the stronger expressions, and that he used the 
strongest language the truth would warrant, sol that 
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his ambiguous expressions can be construed against 
him. 

Fid. & Dep. Co. vs. U. S., 54 App. D. C. 207: 

The Fidelity & Deposit Company was bound to 
challenge squarely the statements of Smoot’s bill of 
particulars, and to state precisely and distinctly 
the grounds of its defense. If it failed to meet its 
obligation in that behalf, or couched its defense in 
language of doubtful meaning, or evaded the issue 
tendered by the declaration and the particulars of 
demand, the affidavit must be construed against it, 
and may be taken as evasive. 

Pinching vs. Wurdeman, 56 App. D. C. 223-4: 

The statement that the “ defendant was evicted 
therefrom” is a mere conclusion, unsupported by 
any statement or facts upon which the charge of 
eviction could the sustained. 

Morgan vs. Kraft, 52 App. D. C. 172: 

While the affidavit contains a denial of liabilitv 

* 

upon the cause of action set out in the declaration, 
nevertheless it does not deny any of the substantial 
facts which are recited therein, and the denial is 
therefore no more than a legal conclusion. # * * 

The general denial, therefore, becomes merely an 
erroneous conclusion from the conceded facts, and 
does not raise an issue of fact which was entitled 
to a trial. 

Dissette vs. Dost, 51 App. D. C. 381: 

“In an action by an employee to recover ad¬ 
vancements to his employer, an affidavit of 
defense admitting the amount claimed bv 



plaintiff, but alleging by way of set-off that 
plaintiff was under contract not to reveal con¬ 
fidential information relating to the manu¬ 
facture of defendant’s goods, and that he 
wrongfully divulged to divers persons the 
matters he was obliged to keep secret, and 
conspired by other means to injure defend¬ 
ant ’s business, without alleging who the divers 
persons were, or the means by which lie con¬ 
spired, or that any act was done in further¬ 
ance of the conspiracy, is too indefinite. * * * 

‘ 4 Where the affidavit of defense admitted 
plaintiff’s claim, but relied on a set-6ff, on 
which only nominal damages could be Recov¬ 
ered, because the facts causing special dam¬ 
ages were not pleaded, the affidavit was in¬ 
sufficient.” 

I 

The Alleged Claim in Recoupment, j 

I 

I 

The claim of $500,000 damages in recoupment is 
set forth in a vague, indefinite plea, lacking wholly 
in essential averments, and in an equally vague affi¬ 
davit of defense, both omitting all dates and all par¬ 
ticularities. 

The reason therefor is apparent when dat^s are 
supplied from the record. Appellants purchased 
both buildings in 1924, and at that time gave their 
original second-trust notes and deed of trust.! Ap¬ 
pellee did resist substitution of these notes by sep¬ 
arate notes and deeds of trust, but the substitution 
was made as the record shows and new and separate 
second deed of trust notes and deeds of trust taken 
in 1927. No allegation is made in the alleged recoup¬ 
ment claim that claim for damages was made or re¬ 
served in 1927 when the substitutions of the new 
notes and deeds of trust here sued on were ipade, 
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nor of advancement of any such contentions at the 
time of the separate foreclosures on the Westmore¬ 
land or the Highlands, nor of assertion of claim until 
the alleged pleas were filed after suit was brought 
when appellants failed to pay the deficiencies and 
failed to object to the account stated by the trustee 
of wdiat was done with the proceeds of each sale. 

Appellants had possession of each apartment 
house from 1924 until and including part of Janu¬ 
ary, 1930, in the case of the Westmoreland (Trans. 
R. No. 5607, p. 10) and in case of the Highlands until 
in May 1931 (Trans. R. No. 5608, p. 14). Collecting 
the rents on the Westmoreland (also on the High¬ 
lands) after accrual of their alleged damages claim 
arising out of the alleged Bryan contract, they con¬ 
tinued to pay appellee interest on his note sued on 
and other notes until their default in interest in De¬ 
cember, 1929 (Certiorari R. pp. 2, 6), and on the 
Highlands until June, 1931 (Certiorari return R. pp. 
2, 5). Even after both foreclosures they, when served 
with notices of the result of each foreclosure and de¬ 
mand for deficiencies, set up no claim of damages un¬ 
til over a year later when suit was filed. The forego¬ 
ing explains why no dates were given in the alleged 
claim of recoupment and why the plea of recoupment 
set forth no facts as to the Bryan contract of sale, 
when it was to be consummated, whether it was a 
written enforceable contract, and when and under 
what circumstances Bryan refused to consummate 
his alleged agreement to purchase both apartment 
houses if the trusts were separated, to the alleged 
general damage of appellants in the sum of $500,000. 
Obviously the alleged claim in recoupment cannot 
avail and is plainly barred by estoppel in pais of 
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appellants to assert same, laches and limitations, 
and is based on a non-enforceable oral agreement 
barred by the statute of frauds as dealing w^th an 
interest in land. 

The affidavits of defense on the point of recoup¬ 
ment could not avail when the plea of recoupment 
must have been stricken had the court acted on ap¬ 
pellee’s motions to strike same. The court deeming 
that when it granted judgment to appellee thefe was 
no necessity to strike appellants’ pleas in recoup¬ 
ment, it is plain that recoupment being ill pleaded 
both in the pleas and the affidavits of defence ap¬ 
pellants are not injured by non-disposition of them 
by the court. That they were ill pleaded and subject 
to appellee’s special demurrers and motion to strike 
is clear from the authorities. 

i 

j 

Ency. PL & Pr., Vol. 6, p. 307: | 

The special demurrer points out specifically the 
objection relied on, and is necessary to reach defects 
which are merely formal. Ambiguity and uncer¬ 
tainty are such defects and must be reached by spe¬ 
cial demurrer. 

Christmas vs. Russell, 5 Wall. 303; 

Jackson vs. Rundlett, 1 Woodb. & M. (U. S.) 

381; 

Hale vs. Omaha Nat. Bk., 49 N. Y. 626. 

Thus where the objection is to a defective jstate- 
ment of facts: 

Bushev vs. Reynolds, 31 Ark. 657; 

Bush vs. Celia, 52 Ark. 378; 
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Flenniken vs. Buchanan, 21 S. C. 432; 

Childers vs. Verner, 12 S. C. 1; 

W. U. T. Co. vs. Jenkins, 92 Ga. 398; 

Steffe vs. Old Colony R. Co., 156 Mass. 262. 

Jackson vs. Rundlett, Woodbury & M. (IT. S. Cir. 
Ct. Reps.) 381: 

All defects in form in pleading can be taken ad¬ 
vantage of only by special demurrer. A special de¬ 
murrer is distinguished from a general one by point¬ 
ing out specifically the causes for it. * * * A spe¬ 
cial demurrer therefore is alwavs safest. 

Bushey vs. Reynolds, supra: 

Where a good defense is defectively pleaded, ob¬ 
jection should be taken by motion. 

Motion is now the substitute for special demurrer 
(D. C. Supreme Court, Rule 26, sec. 3). 

Steffe vs. Old Colony R., 156 Mass. 263: 

Where defects or omissions in the form of state¬ 
ment are relied on they must be specially pointed 
and a general demurrer is not proper. 

Failure to allege time is, at common law, ground 
for special demurrer. 

Backus vs. Clark, 1 Kan. 303; 

Shorey vs. Chandler, 80 Me. 409; 

Cole vs. Babcock, 78 Me. 41; 

Higgins vs. Highfield, 13 East 407. 

Time must be stated with certainty. Saying 
“heretofore” is not sufficient, Andrews vs. Thayer, 
40 Conn. 157, citing 3 Chitty on Pleading 124-50. 
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Andrews vs. Thayer, 40 Conn. 156: 

4 ‘Special demurrers are an established part} of our 
practice. An allegation that the defendants ‘hereto¬ 
fore’ did seize, etc., cannot be regarded as a sufficient 
allegation of the time when the trespass took place. 
It is in fact no allegation of any time. 

It is an elementary principle of pleading that there 
must be an allegation of when any material pr tra¬ 
versable fact took place. If no time be stated, the 
declaration is ill on demurrer.’’ 

Higgins vs. Highfield, 13 East. 407-8. The suit not 
stating any time Lord Ellenborough said “Thei decla¬ 
ration would be liolden bad on special demurrer. ’ ’ 

Cole vs. Babcock, 78 Maine 41: 

In personal actions the time of every traversable 
fact must be stated, that is, every traversable fact 
must be alleged to have taken place on some particu¬ 
lar day (1 Chitty PL 257; Stephen on Pleading, Ch. 
II, sec. IV, Rule 2). And this rule applies where it 
is not material to prove the time as laid. 

Shorev vs. Chandler, 80 Me. 409 : 

When the allegation of time is stated as “on fivers 
days and times between two given dates” held bad 
on demurrer. 

Collins vs. Johnston, 237 U. S. 502: “The aver¬ 
ment that the defense was ‘arbitrarily refused’ 
merelv states a conclusion of law and is of no [effect 
in the absence of facts to show that the ruling was 
in truth arbitrary and no such facts are alleged”— 
as the office of pleading is to state facts and not 
conclusions of law. 
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McAvey vs. Emergency Fleet Corp., 15 Fed. (2d) 
406: 

The declaration alleged plaintiff was chief engi¬ 
neer of a boat and that at Gibraltar, on or about 
September 20, 1921, defendant “falsely and fraudu¬ 
lently charged the plaintiff with negligence and in- 
competency in the performance of his duty as chief 
engineer as aforesaid, and maliciously and without 
reasonable or probable cause filed with and pre¬ 
sented to the American Consul at said port of Gibral¬ 
tar, charges against the plaintiff wherein the de¬ 
fendant, by its agents and servants, alleged and de¬ 
clared that the plaintiff had been guilty of negligence 
and incompetency as aforesaid, and demanded and 
required that because thereof, the plaintiff should 
be discharged and removed from the ship; that by 
reason of said fraudulent and malicious charges 
made against the plaintiff as aforesaid, said Ameri¬ 
can Consul did cause the plaintiff to be discharged 
and removed from said ship; and that, but for such 
false, fraudulent and malicious charges, said Ameri¬ 
can Consul would not have caused the plaintiff’s 
discharge and removal.” 

Held the declaration bad for indefiniteness and un- 
certaintv. 

In Bell vs. Central National Bank, 28 App. D. C. 
580, held'that allegations a stairway was “imper¬ 
fectly lighted” and without “any sufficient light” 
were mere conclusions not admitted by demurrer. 

Other cases of what are conclusions of law and not 
specific enough are Dunn vs. Gray Co., 254 Mass. 
203; Worthington vs. Davis, Director General, 208 
Ala. 600-4—a case very clearly raising the distinc¬ 
tion; Biley vs. Farnsworth, 111 Mass. 152. 


A plea of set-off barred on its face by estoppel, 
laches or statute of limitations cannot be pleaded to 

prevent a summary judgment under the 73d fule. 

I 

Cases Cited by Appellants. 

i 

The cases cited by appellant are wide of the mark. 

I 

Marshall vs. Middleton, 19 A. L. R. 1421: 

In this case one Hembree had bought a farm and 
given a purchase money mortgage to grantpr for 
part of the purchase price. Decedent Marshall 
bought the farm from Hembree and then defaulted 
in payment and a suit to foreclose was instituted 
against Hembree and wife and Marshall. Pending 
final decree Marshall died. The property was bid 
in by the mortgagees for the full amount. Tie suit 
involved the question whether under the will olf Mar¬ 
shall, who had died, the executors should redeem, as 
they had a right, for the benefit of a party to whom 
the farm had been devised by Marshall’s will.j 

Kunz vs. Whitney, 167 Wis. 446, was an action of 
ejectment arising out of a contract to sell land in 
Milwaukee, the contract providing that part of the 
purchase price paid was a note for $1,000 secured 
by a deed of trust on land in Duluth, Minnesota. 
The plaintiff brought suit in Milwaukee to recover 
on the note and also a foreclosure action on thb land 
contract. He had taken different positions apd the 
court decided that he was held to his election, i 

Houston Oil Co. vs. Randall, 28 A. L. R. 926, had 
as the question decided the validity of a writ bf ex¬ 
ecution not having the seal of the court and whether 
issuance of the execution writ on Sunday invali¬ 
dated it. 


Portner vs. Tanner, 30 A. L. R. 624, was a suit 
brought to recover the amount of two checks given 
as an initial payment on a contract to purchase real 
estate. Dispute arose as to the abstract of title and 
as to delivery of possession and the purchaser coun- 
terminated payment of the checks and repudiated 
his contract of purchase. Held that the plaintiff 
could not consider the contract as still in force and 
at the same time as not in force and that the vendor 
having rescinded or forfeited the contract could not 
, l recovefthe unpaid purchase money. 

' yDurant vs. Murdock, 3 App. D. C. 114, is a case 
that makes for appellee, the court, p. 121, stating 
that an alleged setoff barred on its face cannot pre¬ 
vent a summary judgment under the 73d rule, and 
appellants’ alleged recoupment plainly is as objec¬ 
tionable as the setoff in Durant vs. Murdock. 

It is respectfully submitted that the judgments 
below are correct as the affidavits of defense plainly 
are without merit, and an attempt by literary effort 
of learned counsel to overcome plain facts requiring 
application of clear legal principles. 

Respectfully submitted, 

Chas. H. Merillat, 

Levi H. David, 

Attorneys for Appellee. 





